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FROM THE EDITOR’S VIEWPOINT 


oo ABILITY TO USE LANGUAGE 
well is extremely valuable to the insurer, 
the policyholder and the court. The policy- 
holder should understand what coverage is 
afforded under a policy; the insurer should 
know that the coverage afforded is the 
coverage intended; and the court should be 
able to state clearly, directly and simply 
what are the rights of the litigants. 


When a comparison of early and modern 
contracts is made, it is quite evident that 
insurance contracts have progressed in the 
direction of simplicity and forthrightness. 
For this the companies deserve the accolade. 
Shorter clearer policies, written in plainer 
English, are the rule rather than the excep- 
tion. But, the ultimate in clarity cannot 
have been reached when courts and attor- 
neys are still trying to find hidden meanings 
in contracts. What was a “binding receipt” 
in the case of Gaunt v. The John Hancock 
Mutual Life Insurance Company, 12 CCH 
Lire Cases 423, and what the Regulations 
of the Veterans’ Administration meant in 
Zazove v. U. S.. 13 CCH Lire Cases 218, 
reflect this inclination, despite the extent to 
which insurers have gone to promote clarity 
and thus reduce litigation over policy con- 
struction. 

Nevertheless, at present, the problems of 
insurance policy construction are minimal 
when they are compared to those that arise 
over the meaning of legal phraseology used 
by courts and attorneys. Even though the 
English language does lack the precision 
found in others, there is no apparent reason 
to allow some courts to sacrifice desirable 
clarity, simplicity and directness by distort- 
ing word meanings, or, by reasoning from 
conclusion to premise. Mr. Woodhead, in 
his article, starting on the opposite page, 
illustrates well what courts have done with 
the words “wilful” and “wanton”, 


Nor has fiction, fantasy or moralizing any 
place in court decisions. Irrelevant, high- 
sounding words and phrases are pleasant to 


the sight and ear, and may even be true, but 
they tend to confuse rather than to point out 
the way. Such soliloquies have a way of 
entertaining playgoers and political gather- 
ings, but certainly are of little tangible value 
to a litigant. 


When the Florida Supreme Court, in the 
case of Petroleum Carrier Corporation v. Hall, 
26 CCH AvuTOMOBILE Cases 583, spent more 
than half of its opinion in moralizing about 
road conduct, we wondered what the follow- 
ing language added to the body of the law 
on last clear chance and contributory negli- 
gence, or in what way it aided the successful 
plaintiff, other than by offering first-hand 
evidence of the personal prejudice of its 
author. 


“If some heathen to whom we are dis- 
patching missionaries should read our Christ- 
mas holiday death reports and then charge 
us with being highway barbarians we would 
be put to it to disprove the charge. 
Some day before we have had good roads 
and automobiles as long as we had knives 
and forks we will become as civilized as we 
pretend to be and when we do, some wise 
dowager will teach us road etiquette. It will 
then be as rude and ill-bred to act the road 
hog or transgress road manners as it is to 
eat peas with a knife or lap soup from a 
spoon. ... It will change the holiday season 
from a saturnalia of gory hazards to a season 
of happy memories. ... When Jesus placed 
the emphasis on the common man instead of 
big shots like Kings and potentates he made 
democracy a reality. When we imbibe road 
manners enough to place the emphasis on 
human beings rather than on speed and 
gadgets and scrambled gas and liquor, when 
we learn that the public highway is not a 
private estate but that it is every person’s 
fief and not to be trespassed, we will have 
the answer to the heathen’s challenge and 
can in truth proclaim that we have extended 
civilization to an area long needed and 
prayed for.” 
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Insurance 


Against the Consequences 
of Wilful Acts - - - - - - - 


By FRANK W. WOODHEAD... . IT IS DIFFICULT TO 
DETERMINE WHAT IS ACCIDENTAL AND WHAT IS WILFUL 


TS TITLE of this article should be 
“Some Authorities Dealing with the 
Question of Insurance Against the Conse- 
quences of Wilful Acts.” I regret that, 
because the field is rather a broad one to 
cover in one article, many interesting cases 
and statutes, particularly state statutes, have 
had to be omitted. 

The standard automobile ‘policy, garage 
liability policy, and owners’, landlords’ and 
tenants’ third-party liability policies con- 
tain in the insuring clause the words 
“caused by accident,” which are inserted to 
limit the scope of coverage. Many of the 
new comprehensive liability and personal 
comprehensive liability policies do not con- 
tain this phrase, and the word “occurrence” 
is used throughout the contract instead of 
the word “accident,” at least insofar as 
bodily injury losses are concerned. Also, 
such comprehensive policies usually con- 
tain a provision that assault (and battery), 
not committed by or at the direction of the 
named assured, shall be deemed an “acci- 
dent.” This provision was evidently in- 
serted to eliminate all question of doubt on 
the subject and bring the policy language 
in line with the majority rule as established 
by case law throughout the country. Prop- 

4 Footnotes appear on pp. 878-881. 


erty damage losses are still on an “accident” 
rather than on an “occurrence” basis even 
under the new forms. 


California Statute 


Whether such language is necessary is 
open to question. It would ordinarily seem 
the common-sense rule that it would be and 
is against public policy for a person to be 
able to purchase indemnity insurance for 
his deliberate, wilful acts. The legislature 
of California has declared this rule of public 
policy by specific statutory provision.’ It 
is therein provided that “an insurer is not 
liable for a loss caused by the wilful act 
of the insured; but he is not exonerated by 
the negligence of the insured, or of the in- 
sured’s agents or others.” The statute or 
case law of any state would, of course, be 
written into and made an integral part of 
any policy, so perhaps the words “caused 
by accident,” used in the majority of 
policies, are redundant. If more policies 
can be sold without their use, perhaps it 
would not be deceitful or unfair to omit 
them completely without additional pre- 
mium, but they do serve at least to warn 
the insured that he may not indiscriminately 
injure another or damage his property with 
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Mr. Woodhead is Assistant General Counsel, 
Pacific Employers Mutual Insurance Company 


the comfortable feeling that he is exposing 
the bank account of someone else to a loss 
rather than his own. 


Accidental or Wilful? 


The difficulty at the outset is to determine 
what is accidental and what is wilful. As 
has been often noted, the law is an inexact 
science, and it is difficult to draw the line 
between the black and the white. There is 
always a gray area in the center that takes 
on a white or black gradation of color, 
depending on whether the judge’s ulcers are 
bothering him, whether the jury wants to 
get away and do its Christmas shopping, 
or whether either attorney is too smart, too 
ignorant, too fast, too slow, too loud or too 
meek. Also, the difficulty from a defense 
standpoint is the common and _ natural 
tendency of judges, juries and many of us 
to feel that insurance was meant “to in- 
sure” and that the insurance company is in 
business to pay losses and not to protect 
against liability merely for excusable 
mistakes and involuntary acts or omissions. 
It is difficult to prove intent. As, in the 
prosecution of a case of first-degree murder, 
the district attorney must prove the 
requisite intent beyond a reasonable doubt, 
sO, aS a practical matter, must the insurance 
lawyer prove, beyond a reasonable doubt, 
his defense that the damage was the result 
of a wilful act. It is so easy for the facts 
to be stretched in order to reach the con- 
clusion that, although there was a certain 
voluntary element associated with the act, 
the exact result was not foreseen or in 
tended and, therefore, was accidental. 

I tried a case, for example, where a bus 
driver cut in on the assured’s automobile 
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(or vice versa) and there resulted a slightly 
dented fender. The bus driver got out and 
tried to obtain information concerning the 
identity of the assured, the owner of the 
automobile, etc., without any cooperation 
whatever from the defendant, who was hot- 
headed and in a hurry. The bus driver had 
a pad on his knee with his foot on the front 
bumper writing down the license number, 
when the assured shifted into gear and ran 
him down. I defended the assured under a 
reservation of rights, needless to say with- 
out much success. The judge was so 
wrought up about the matter that he wrote 
a memorandum opinion in which he stated 
that in all his experience he had never 
seen a more wilful, deliberate and dastardly 
act committed, with such an unequal choice 
of weapons. But when I tried to get the 
findings prepared in that manner as a prel- 
ude to the successful defense of a policy 
suit, the judge saw the light and changed 
his language. The judgment was later 
satisfied, the assured and the company each 
paying half. 


Statutory Definitions 


In its statutes each state may have defini- 
tions of the words “wilful” and “malicious,” 
their derivatives and synonyms. For ex- 
ample, the Penal Code of the State of 
California contains the following definitions: ’ 


“ 


The word ‘wilfully’ when applied 
to the intent with which an act is done or 
omitted, implies simply a purpose or will- 
ingness to commit the act, or make the 
omission referred to. It does not require 
any intent to violate law, or to injure 
another, or to acquire any advantage 
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. . The words ‘malice’ and ‘maliciously’ 
import a wish to vex, annoy, or injure any 
person, or an intent to do a wrongful act 
established either by proof or presumption 
of law. 


The word ‘knowingly’ imports only 
a knowledge that the facts exist which 
bring the act or omission within the pro- 
visions of this code. It does not require any 


knowledge of the unlawiulness of such act 
or omission.” 


Words and Phrases contains numerous 
definitions of “malice,” “wilful,” and their 
derivatives, some of which are: 

“*Malice in law’ is the intentional doing 
of a wrongful act without just cause or 
excuse.” * 

“*Wilful’ in a statute against libel is 
covered by ‘malicious’ in an indictment; the 


latter meaning all that the former does, and 
more.” * 


“*Maliciously’ means ‘intentionally’.” ° 


“*Maliciously’ means and implies an in- 
tention to do an act which is wrongful, to 
the detriment of another.” * 

“The word ‘maliciously’ includes in it the 
idea of wilfulness, and means even more. 

One may do a wilful act without 
malice, but not a malicious act not wilful.” 

“The word ‘wilfully’ has various mean- 
ings, and is used to denote the quality of 
an act, or the intent with which it is done. 
It is frequently used in the sense of inten- 
tionally, willingly, designedly, or with set 
purpose. When used in criminal statutes, 
it usually means with a malevolent purpose 
or motive, with a wicked or criminal intent, 
especially if the forbidden act is one that 
is wrong in itself or involves moral turpi- 
tude, the word is then used in the sense 
of intentionally or purposely. . . .”° 


“The word ‘wilfully’ implies a purpose or 
willingness to commit the act referred to, 
and excludes the inference that it might 
have resulted from accident or mistake.” ® 


I have attempted to set forth the distinc- 
tion between the wilful and the malicious 
in preparation for a later discussion of 
exemplary damages, and also as a prelude 
to a discussion of cases distinguishing be- 
tween these terms and the accidental. I 
believe all of us have a definite abstract idea 
of the distinction between “accidental” and 
“wilful,” but applying the abstraction to 
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factual situations involving insurance cover- 
age, we might reach a different conclusion 
than did the court in the cases hereinafter 
discussed. In fact, in practically identical 
factual set-ups, the court itself reaches com- 
pletely opposite results. For example, in 
construing Section (1) of the California 
Insurance Code, one case”™ is authority for 
the proposition that the decision of the 
master of a vessel to take it through ice 
fields in the Bering Sea was not a wilful 
act, but merely negligence, and the insur- 
ance company was not relieved of liability. 
In another case involving identical facts,” 
it was held that the decision of the master 
of the vessel should be considered a wilful 
act and the insurance company should be 
relieved. This code section has never been 
construed otherwise in California except in 
certain fire cases in which it was held that 
failure to provide a watchman is no defense 
to the insurer in that such failure is mere 
negligence and not a wilful act.” 


Assault by Insured's Employee 


The earliest case in the country involving 
the question as to whether the insurance 
company may be held liable for an assault 
committed not by the named assured but 
by the assured’s employee is that of Briggs 
Hotel Company v. Zurich General Accident 
and Liability Insurance," decided in Illinois 
in 1917. This was a suit for the expense 
of successfully defending a suit for assault 
brought against the hotel company, the 
assault being committed by one of the plain- 
tiff's employees. The court reversed a 
judgment for plaintiff and held that first 
action was not one for “bodily injuries 
accidentally suffered.” Another early case 
which has often been cited, but usually dis- 
approved, is that of Commonwealth Casualty 
Company v. Headers," decided by the Ohio 
court in 1928. The court there held that an 
automobile insurance policy did not cover 
an assault by the insured’s cab driver. The 
public-policy point was not discussed in this 
case, but the decision was apparently based 
on the language of the policy which was to 
indemnify the assured for “negligence,” and 
no negligence on his part was shown. 


Majority Rule 
This was an auspicious start for the in- 


surance companies, but their winning streak 


UONTUATATATE LETC TAT ATURE ETNA LL 


ACTS PAGE 














869 




















HULLAC ceo 


was soon broken in the now famous and 
often cited case of Georgia Casualty Com- 
pany v. Alden Mills,” decided by the Missis- 
sippi Supreme Court in 1930. The suit was 
only for $1,674.10 (an insignificant sum 
nowadays at least) but the court therein 
overruled the Briggs Hotel case and the 
Commonwealth v. Headers case, and estab- 
lished what is now the majority rule—that 
an assault not committed by or at the direc- 
tion of the named insured is covered by a 
third-party liability policy. The court based 
its decision on two grounds: (1) that the 
employer did not commit the assault, nor 
authorize or sanction it, and therefore as 
to it the occurrence was accidental, and 
(2) that the question as to whether an 
injury is accidentally sustained is to be 
judged from the standpoint of the person 
injured. This latter ground is, in my 
humble opinion, not founded on reason. 
The court cites many cases involving “acci- 
dental means” under accident policies as 
authority for this proposition, and fails to 
realize that it is the intent or state of mind 
of the insured which should be controlling 
whether it is a first-party accident policy 
or a third-party liability policy. The first 
ground is, however, reasonable, and it is 
regrettable that the court didn’t base the 
decision solely on that point. Within the 
year following this decision the Mississippi 
Supreme Court again considered the same 
question and gave the same answer.” 


Following this, the Wisconsin court fell 
into line,” holding that the assured theatre 
was entitled to indemnity for a loss suffered 
because of an injury wilfully inflicted by 
one of its employees on a patron. The 
court, basing its decision on both grounds 
previously mentioned, stated that the lia- 
bility imposed on the insured arises out of 
the operation of the business “just as di- 
rectly as if some appliance, used in con- 
nection therewith, had failed to function 
properly.” 


The above cases are all very ably re- 
viewed in a later case,” decided in Illinois 
in 1937, which expressly overruled the pre- 
vious decision in the Briggs Hotel case and 
held that such an injury, caused by an em- 


ployee of the insured, was “accidental” 
insofar as the employer and the injured 
were concerned. The court also cites an 
interesting case decided in Washington in 
1913." One of the defenses in that case 


was that the taxicab operator was driving 
too fast, in violation of the law, and the 
insurance company claimed that there was 
no coverage because public policy would 
not sanction coverage for wilful violations 
of the law. But the court held that the 
insured employer had not violated any law 
and had not directed or participated in the 
violation. The court stated: “If this were 
not so [i. e., if the insurance company were 
not liable] bonds taken to insure against the 
misappropriation or embezzlement of funds 
by employees generally would be_ void. 

” The court also cites another theatre 
case,” decided in New Jersey in 1931, in 
which the court held that the insurance 
company was liable for the cost of defense 
of an action by a theatre patron for injury 
caused by the assault of another patron, the 
complaint being based on the theory of 
negligence on the part of the assured in 
failing to maintain order and prevent the 
injury. 


The Washington court followed the 
majority rule in a case decided in 1936.” 
The decision is largely based on the erro- 
neous concept originally announced in the 
Georgia Casualty case that whether an 
injury is sustained as the result of an acci- 
dent or a wilful act is to be determined 
from the standpoint of the person injured. 
The court says: “Whatever may be said of 
a bodily injury caused by the kick of a 
mule or the bite of a snake, as to its being 
accidental from the standpoint of the mule 
or the snake, it cannot be doubted that it 
would be accidental from the standpoint of 
the person receiving the injury.” Obviously, 
the court is thinking in terms of a first- 
party accident policy. 


In a New York case” in 1932, the insur- 
ance company defended on the ground that 
the assault resulting in injury to a customer 
of the assured was provoked by the injured 
party. The first action was settled for 
$11,000 after the insurer refused to defend 
it. Then the insured sued the company, 
evidently contending that the employee used 
more force than was necessary in repelling 
the assault. The court held that the injury 
was not the result of an accident. How- 
ever, in 1937 in another New York case,” 
the court decided that the policy covered 
an unprovoked and unauthorized assault by 
the assured’s theatre manager. The insurer 
was held to answer in a suit for the cost of 
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successfully defending the first action. The 
court says: “For assaults by a dangerous 
employee or other dangerous person 
harbored by the assured, there might be 
an action for negligence. As to such an 
action it will be conceded that the policy 
will cover. Clearly then it would not be 
true to say that under no circumstances 
whatever would the policy safeguard the 
assured as to liability to a person assaulted 
by an employee.” The court properly bases 
liability on the ground that the employer did 
not authorize, direct or ratify the assault. 


Interpreting Law of Sister State 


Interesting results occur when one state 
or jurisdiction has to interpret the law of 
another. The Wisconsin court had to in- 
terpret the law of Nebraska in a case 
decided in 1941* since the interpretation 
of the insurance contract, which was ex- 
ecuted in Nebraska, was governed by 
Nebraska law. The court, after citing 
numerous authorities, decided that the State 
of Nebraska had not passed on the question, 
and, therefore, the court adopted the 
majority rule as followed in its own case of 
Fox Wisconsin Corporation v. Century In- 
demnity Corporation, supra, and held the in- 
surance company. The insurer attempted 
to defend on the ground that the assault 
was provoked, but the reviewing court 
assumed, in order to support the judgment, 


that the trial court found the assault was 
not. 


Three Texas Cases 


There are three cases which have been 
decided in Texas that reach interesting re- 
sults. The first case,” decided in 1933, 
involved a policy containing an indemnity 
clause as follows: “accidentally suffered or 
alleged to have been suffered through the 
assured’s negligence.” [Italics supplied.] The 
insured’s employee assaulted a customer, 
and a suit for injuries resulted in a stipulated 
judgment against the employer, the plaintiff 
in the second action. The court held that, for 
the plaintiff to recover, it must establish 
that (1) the injury was accidentally sus- 
tained and (2) it was caused by the insured’s 
negligence; and the proof failed, at least on 
the latter point. In 1939, the second case ™ in- 
volved a situation in which plaintiff, an em- 


ployee of the defendant, sued at law for dam- 
ages due to an alleged assault by defendant’s 
assistant manager, alleging that the defendant 
directed and authorized the assault. Defend- 
ant filed a plea in abatement that the action 
was barred by the Texas Workmen’s Com- 
pensation Law, and that it was insured and 
a legal subscriber under that law. The 
Court of Civil Appeals held that the com- 
pensation law was not meant to cover in- 
juries intentionally inflicted; therefore, the 
plea in abatement should have been denied. 
The court stated that one cannot insure 
himself against the consequences of inten- 
tional, wilful and malicious assault, com- 
mitted under the direction and at the 
command of the employer himself. This is 
the only case I have found involving such 
a situation where an assault, though com- 
mitted by an employee, was directed by 
the employers, and coverage therefore de- 
nied. The third case,” decided in 1939, 
involved a situation where a woman claimed 
a miscarriage due to the “negligence” of an 
employee in using loud and vociferous lan- 
guage in an effort to collect a bill. The case 
was compromised by means of a stipulated 
judgment, and plaintiff employer sued the 
insurance company, which defended on the 
ground that the injury was not accidentally 
suffered. The court, recognizing both the 
rule set forth in the case decided in 1933 
that an insurance company may not be held 
liable for the wilful and intentional wrongs 
of its insured or its agent and the principle 
that the acts of the agent must be con- 
strued from his standpoint and not from the 
standpoint of the injured woman, held that 
the alleged acts constituted merely “gross 
negligence” and did not demonstrate a 
wilful intent to cause injury. The court also 
held that, since the insurance company had 
notice of the first suit and declined to defend, 
it could re-try the issue as to whether the 
act of the agent was wilful or accidental, 
but was limited by the scope of the plead- 
ing in the first action. : 


It is interesting to note that the Circuit 
Court of Appeals for the Sixth Circuit as 
late as 1941 still recognized the Ohio rule 
as originally established in the case of Com- 
monwealth v. Headers, that an insurance com- 
pany does not insure against an assault 
wilfully committed by the insured’s em- 
ployee.” The court states that it is the 
state of will of the person by whose agency 
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an injury is caused, rather than that of the 
injured person, which determines whether 
an injury is accidental. Whether the court 
would apply that rule to a first-party acci- 
dent policy I do not know, but the true 
test, in my opinion, is not who committed 
or provoked the assault alone, but, also, 
who is insured. 


Assault by Employee as Related 
to Ownership, Maintenance or Use 


New York first announced the rule that 
an assault by a taxicab operator on a pas- 
senger was not related to the “operation 
or use” of a cab so as to invoke coverage 
even under Section 17 of the Vehicle and 
Traffic Law.” Later, this decision was ap- 
proved in the case of Green Bus Lines v. 
Ocean Accident & Guaranty Corporation de- 
cided in 1939.” This judgment was affirmed 
in favor of the defendant in the Court of 
Appeals,” but the decision was based solely 
on the ground that the complaint failed to 
allege that the insured was liable to the 
injured passenger. The plaintiff later 


amended its complaint, and the case came 
up again and was finally decided in 1942,” 
The case involved an assault by a fellow 


passenger on the injured passenger. The 
court, in a four-to-two decision, which did 
not even mention the Baron case, held that 
such an injury was covered under the stat- 
utory policy which provided coverage for 
“operation or use” of the cab. 


In Mississippi, the defendant insurance 
compary, confronted with the difficulty of 
bucking head-on into the Georgia Casualty 
case and the Robinson v. United States 
lidelity and Guaranty case to the effect that, 
in determining whether an injury is acci- 
dental, one must look to the state of mind 
of the person injured, tried to establish in 
a/case™ that the injured person died as the 
result of her own wilful act. But the de- 
fense failed on that point in the garnish- 
ment suit, the court holding that the insurer 
was bound by the declaration in the first 
action, which resulted in a stipulated judg- 
ment in favor of the injured passenger. 
The death was allegedly caused by pneu- 
monia contracted when the deceased walked 
one mile on a cold and damp morning after 
the bus broke down, due to alleged negli- 
gent maintenance, The court also held that 
the death was due to the operation, mainte- 
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nance or use of the bus. In a later case,” 
the court held that an assault committed 
by a taxi driver was not covered by an 
automobile liability policy because it was 
not related to the “ownership, maintenance 
or use” of the taxicab. The court distin- 
guished the Georgia Casualty case on the 
grounds that, there, the insurance covered 
the conduct of the business, but here, the 
use of the automobile. The court stated 
that the contract required by the city was 
not a general accident policy nor a peace 
bond. Liability was denied, not because an 
assault was a factor in the injury, but 
because the operation and use were not 
factors in the assault, the court holding that 
the first action was not res judicata on the 
ownership, maintenance or use question 
The court distinguishes the Commercial 
Casualty Insurance Company v. Tri-State 
Transit Company decision, one year prior 
thereto, on the ground that there the death 
was more closely related to the operation, 
maintenance or use of the vehicle. 


The above-mentioned cases indicate some 
confusion and conflict in the answer to the 
question as to whether an assault or alleged 
wilful act on the part of a bus or taxicab 
driver is related to the ownership, mainte- 
nance or use of the vehicle under the re- 
quirements of a statutory policy, but the 
Court of Appeals of Kentucky recently 
decided the question in a rather definite 
manner.” There, the taxicab driver was 
accused of having been drinking, insulting 
the passenger and tearing her clothing. 
The judgment ran against the taxicab owner 
not only for compensatory damage of $7.95, 
but also for punitive damages in the amount 
of $1,250. The court held that under the 
Kentucky statute plaintiff could recover 
both the compensatory and punitive dam- 
ages, as they were related to the ownership, 
maintenance or use of the cab. The Ken- 
tucky statute™ is quite broad, requiring 
protection to passengers from “any act or 
omission connected with the operation of 
motor vehicles.” 


The Fourth Circuit Court of Appeals in 
an appeal from a contrary decision in the 
District Court of the United States for the 
Southern District of West Virginia in 1946” 
came to the same conclusion, refusing to 
follow the precedent set in Mississippi. 
This result is especially interesting in view 
of the fact that the judgment in favor of 
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the injured party had already been satisfied 
by the cab company and this was a suit 
for indemnity. 


A case in Missouri decided in 1944* ar- 
rives at the same result. There a bus driver, 
in an effort to prevent some girls from using 
water guns, picked up a fire extinguisher 
which, he claimed, went off accidentally 
and sprayed one of the girls. The bus com- 
pany satisfied a judgment against it, and 
then sued the insurance company and suc- 
cessfully obtained indemnity. At least the 
court of appeals decided that the refusal of 
the insurance company to defend was made 
in good faith and was not a vexatious re- 
fusal to pay, and, therefore, a statutory 
penalty which the insured attempted to 
enforce against the insurer was denied. 


A full treatment of the subject of “Stat- 
utory Motor Carrier Insurance” is furnished 
by Duke Duvall of the Oklahoma City Bar 
in a paper presented at the 1947 Cleveland 
meeting of the American Bar Association.” 
But the effort here has been only to treat 
those cases concerning assaults by em- 
ployees and fellow-passengers as affected 
by the statutory type of policy. 


Coverage for Wilful and Wanton 
Misconduct Under Guest Laws 


The courts of Ohio, Texas and Massa- 
chusetts have ruled that wanton and wilful 
misconduct under guest statutes falls short 
of a wilful intent to injire and, therefore, 
is covered by an automobile liability policy.” 
In one of the first cases on this question, 
the Ohio court in 1937“ was called upon 
to interpret the guest law of the State of 
Michigan,” which provided that a guest 
could recover for the gross negligence or 
“wilful and wanton misconduct” of the 
driver host. Plaintiff sued in Ohio for in- 
juries received in an accident in Michigan; 
the jury returned a verdict for plaintiff and 
a special verdict that the injury was caused 
by the “wilful and wanton” misconduct 
of the driver. The insurance company un- 
successfully defended a policy suit on the 
ground that the injury was not caused by 
accident, the court stating that the insured 
“intended the reckless speed at which he 
was proceeding, but did not intend the 
ensuing result.” Strangely enough, the 
court does not cite, distinguish or discuss 
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the leading case of American Casualty Com- 
pany v. Brinski,® decided in Ohio in 1934. 
That case did not involve an injury to a 
guest, but the trial court found that the 
plaintiff was injured through the “wilful and 
wanton” conduct of the original defendants. 
On a supplemental petition against the in- 
surance company, the court held that the 
policy did not cover such an occurrence. 
The court pointed out that the terms “wil- 
ful” and “wanton” are not synonymous, but, 
by using the conjunctive “and,” the effect 
of the court’s original finding in the first 
action was a declaration that the insured 
was guilty of wilful conduct. The court 
held that the first judgment was determina- 
tive of the question as to whether the 
injury was wilfully inflicted, working an 
estoppel against the plaintiff and in favor 
of the insurance company. An interesting 
discussion as to the distinction between 
“wilful and wanton” conduct and “negli- 
gence” is contained in the case of Universal 
Concrete Pipe Company v. Bassett,“ which 
points out that there can be no “wilful” or 
“wanton” negligence. 


In a later case,“ decided by the Ohio 
Supreme Court in 1938, the court was called 
upon to interpret its own guest statute,® 
which provided for liability in favor of a 
guest and against the owner and operator 
only in the event of wilful or wanton mis- 
conduct. The court, distinguishing the term 
“wanton misconduct” from an intent to 
injure, held that the injury was “acci- 
dental” and was covered by the policy. 


California Guest Statute Interpreted 


The Texas Court of Civil Appeals was 
called upon to interpret the guest law of 
the State of California” in a case decided 
in 1939.% That law provided for recovery 
by a guest only in the event of “wilful 
misconduct” or intoxication of the driver. 
The injured guest sued the insured in Cali- 
fornia and recovered, and then sued the 
association, a Texas reciprocal exchange, 
in Texas. The association defended on the 
ground, among others, that the policy pro- 
vided indemnity only for loss due to injuries 
accidentally suffered, and the injuries to 
plaintiff were wilfully inflicted. The plain- 
tiff recovered a judgment which was af- 
firmed on appeal. Appellant set forth the 
instructions interpreting “wilful miscon- 
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duct” as given to the California jury, to 
the effect that it was something different 
from and more than “negligence,” however 
gross; but these same instructions were 
used by the reviewing court to support the 
judgment because they, in several places, 
referred to “the accident.” In the record 
the court found no evidence that the in- 
sured intended to injure the plaintiff. 


Although it is not strictly a guest case, 
it is well to consider at this point a case 
decided in Massachusetts in 1937. The 
court there decided that under the com- 
pulsory automobile liability insurance law,” 
an investigator of the Registrar of Motor 
Vehicles, who was injured by the wilful 
misconduct of a truck driver, was held en- 
titled to recover under the policy. Liability 
“to pay damages” under this law was held 
to be broad enough to cover damages caused 
by wilful conduct as well as negligence, the 
court pointing out that the purpose of the 
law was to protect the injured party and not 
the insured. The court cites numerous 
cases™ recognizing the public policy argu- 
ment, but states the statute is itself declara- 
tory of the public policy of the state. In 
Westgate v. Century Indemnity Company™ 
the Massachusetts Supreme Judicial Court 
relieved the insurance company of liability 
in a rather peculiar way. The court first 
approved the prior decision of Wheeler v. 
O’Connell, which decided that under the com- 
pulsory insurance law an insurer was liable 
for the wilful wrong of its insured. Then 
pointing out that the law was amended to 
exclude liability for injuries to guests,” the 
court found that under the definition of 
“ouest” in the law, plaintiff should be con- 
sidered such, even though he was a tres- 
passer and jumped on the running board 
against the will of the operator. A third 
case,” decided in 1947, held that coverage 
should be extended to cover a death caused 
either by wanton condict or reckless conduct. 
The wrongful death action resulted in a 
judgment for the plaintiff, which was af- 
firmed on appeal.” The jury in the first 
action was instructed that it could bring in 
a verdict for plaintiff on one of three grounds 
—wilful conduct, wanton conduct or reck- 
less conduct of the insured driver. Since 
the verdict could have been based on any 
one of the three grounds, the parties were 
held entitled to litigate the question as to 
which was the proper ground in the second 


action. The court recognized that “wilful” 
conduct would not be covered by the policy, 
but held that the implied finding of the 
judge in the second action, that the ground 
of liability was not wilful conduct but no 
more than wanton or reckless conduct, was 
supported by the evidence. 


It is refreshing to insurance counsel to 
see occasionally an opinion wherein an in- 
surance company is given a break, as in 
the case of Hill v. Standard Mutual Casualty 
Co.,* decided in 1940. This was an appeal 
from the Eastern District of Illinois involv- 
ing the interpretation of the Indiana Guest 
Statute.” Under that statute there is no 
liability for injury to a guest unless the 
injury shall have ‘been intentional or caused 
by the “reckless disregard of the rights of 
others.” The policy excluded liability caused 
by the “wilful, and wanton, or intentional” 
act of the assured. The complaint alleged 
that plaintiff was injured by the “reckless” 
act of the assured. The court held that in 
order for the words “wilful and wanton” to 
mean anything in the policy, they must be 
practically synonymous with “reckless dis- 
regard of the rights of others” and not the 
same as “intentional,” and therefore found 
for the insurance company. The court states 
that the words “wilful and wanton” refer 
to conduct bearing a high degree of culpa- 
bility. “The words refer to such conduct as 
puts the wrongdoer in a class with the wil- 
ful doer of wrong. The only respect in 
which his attitude is less blameworthy than 
that of the intentional wrongdoer is that, 
instead of affirmatively wishing to injure 
another, he is merely willing to do so.” The 
court also states “. an express exclusion 
of ‘intentional’ acts in a policy already con- 
fined to liability for injuries that may be 
described as accidental, adds nothing to the 
policy which would not otherwise be im- 
plied” (by public policy). 


Coverage for Wilful Acts 
of the Named Assured 


It is universally recognized, with one 
exception to be discussed later, that it is 
against public policy to insure against loss 
caused by wilful acts. But I have found 
only one case involving a simple factual 
situation where an insurance company 
escaped liability for compensatory damages 
because the assured’s act was deliberate. 
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That is the case of Sontag v. Galer,® decided 
in Massachusetts in 1932. There the in- 
jured plaintiff sued in two counts, the first 
for deliberate assault and the second for 
negligence, claiming that he was hit by a 
porcelain cooking utensil which had (under 
either theory) left defendant insured’s hands. 
The court found the former theory was cor- 
rect, and the Supreme Court refused to 
apply the policy to satisfy the judgment. 
The court stated: “We do not adopt the 
contention made by plaintiff that an injury 
is accidentally sustained merely because it 
may be accidental from the plaintiff's stand- 
point. It is the state of the ‘will of the per- 
son by whose agency it [the injury] was 
caused’ rather than that of the injured per- 
son, which determines whether an injury 
was accidental.” 


Compare that, however, with the case re- 
cently decided by the Circuit Court of Ap- 
peals for the Sixth Circuit on an appeal 
from a decision of the District Court for 
the Eastern District of Michigan,” which is 
the exception noted in the previous para- 
graph. That case involved a direct assault 
by the named insured, Still the court held 
the insurance company liable, It is the only 
case of its kind I have noticed and, in my 
humble opinion, is absolutely unfounded in 
reason, legal precedent or common sense. 
The insured deliberately shot the plaintiff 
with a gun, was convicted and served a sen- 
tence for wilful and felonious assault. The 
victim sued Jones, the insured, and recov- 
ered a judgment and then garnished the 
insurance company. The company then 
sued for declaratory relief, and the court 
held® that the policy covered. On appeal, 
the judgment was affirmed. The court rec- 
ognized the public policy proposition that 
“one should not profit from his own wrong- 
ful act, and that contracts to commit illegal 
acts or agreements which have a tendency 
to encourage unlawful conduct, are not to 
be sustained,” but proceeded to fasten lia- 
bility against the company by means of the 
following reasoning: 


(1) The insured is not seeking indemnity 
for loss. He would not be allowed to do so. 
ut the plaintiff stands in a different position. 


(2) The court should not be allowed to 
set aside contracts on the grounds of public 
policy except in a clear case. (I don’t see 
how the case could be any more clear.) In 
attempting to arrive at the public policy of 


the State of Michigan, the court cites the 
case of Herrell v. Hickock which, you will 
recall, was an Ohio case interpreting the 
Michigan Guest Statute. 

(3) The insured didn’t intend to shoot 
Jones when he took out the policy. The 
execution of the policy did not therefore 
encourage the unlawful conduct. (lf the 
insurance company has to trace the in- 
sured’s intent back to the time he applied 
for the insurance, we might as well discard 
the public policy argument and recognize 
that another sound bulwark on which insur- 
ance companies may lean has been removed.) 


The case of American Casualty Company 
v. Brinski, previously discussed, should be 
listed here as a case supporting the propo- 
sition that insurance does not cover a wilful 
act. There is also a case decided in North 
Carolina in 1937," in which the insurer was 
relieved of liability on this ground. The 
plaintiff there sued the driver of an automo- 
bile and the owner, alleging wilful and wan- 
ton conduct. Due to this allegation, the 
owner was relieved of liability because the 
charge was not based on negligence to fit 
the ownership liability law. However, judg- 
ment was rendered against the driver on 
the grounds of negligence, and then suit 
was filed against the company. The court 
cited the case of Stefus v. London and Lan- 
cashire Indemnity Company,” a New Jersey 
case decided in 1933, which held that the 
insurance company was estopped from de- 
fending a policy suit on the ground that the 
injury was due to the wilful act of the in- 
sured, inasmuch as the original action was 
based on a complaint charging negligence. 
In that case there was a vigorous dissent 
by Justice Lloyd, which seems to me to 
present the more logical view. He states: 
“Appellant [the insurance company] was 
not a party to the original suit nor was it 
a surety; it was not in privity to the parties 
plaintiff or defendant. To hold other- 
wise [that the insurance company is bound 
by the prior judgment] is to declare that 
[the insurance company] is bound by liti- 
gation between other parties as to which it 
neither was nor could be made a party. It 
has not had its day in court and has lost 
the protection of the due process clause of 
the Federal Constitution [Amendment 14].” 
The North Carolina court then applied the 
estoppel in reverse and in favor of the in- 
surance company, or at least did so to the 
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point of allowing the former judgment in 
favor of the owner to be introduced into 
evidence, and allowed other evidence intro- 
duced to show the injury was wilfully in- 
flicted by the driver. 


There are two other cases” which hold 
that the insurance company is bound by the 
label tacked on the act by the injured plain- 
tiff in the first action and, if it was a “negli- 
gence” label, the insurer cannot defend the 
policy suit on the ground that the injury 
was due to the insured’s wilful act. Cer- 
tainly the doctrine of res judicata should 
never be carried to this extreme. 


Entrustment of Vehicle to Minor 


At least we can find no serious quarrel 
with the opinion of Judge Cardozo in a case 
decided in New York in 1921," which has 
often been cited by both sides in litigation 
of this sort. The court there held that the 
act of defendant in entrusting his automo- 
bile to a minor under eighteen, in violation 
of the law, may have been wilful, but plain- 
tiff was injured as the result of the negli- 
gence of the driver, and the policy covered. 
Judge Cardozo states: “The plaintiff did 
not desire or intend that there should be an 
injury to travelers. The act of so entrusting 
it was wilful, but not the ensuing conduct 
of the custodian, through which the injury 
resulted.” 


The most recent case I have run across in 
this regard is a case,” decided in New 
Hampshire in February, 1948, in which the 
court held that a policy issued in conformity 
to the New Hampshire Financial Responsi- 
bility Act covered injury received as the 
result of a collision intentionally caused by 
the assured. The court states that the in- 
surer may protect itself by contract in its 
rights against its assured. 


The distinction between “accident” and 
“occurrence” was emphasized in favor of 
an insurance company in a case decided in 
the United States District Court, Southern 
District of New York in January, 1947." 
The question as to whether the insured’s 
acts were “wilful” or not was not discussed, 
but the court held that the insurer was not 
obligated to defend an action for damages 
against the operator of a summer camp who 
permitted the camp to remain open during 


a polio epidemic, which allegedly resulted in 
one of the boys contracting the disease. 


There was a similar holding in another 
case originating in New York,” in which it 
was held that the insured, a tenement owner 
who was held liable for the death of a 
tenant’s child from disease on the ground 
that he had been negligent in providing heat, 
could not pass the judgment to the insur- 
ance company, because it did not result from 
any “accident” within the meaning of the 
policy.® 


Coverage for Punitive 
and Exemplary Damages 


Exemplary damages are commonly thought 
of as being awarded by statutory authority 
only in actions “. for the breach of an 
obligation not arising from contract, where 
the defendant has been guilty of oppression, 
fraud, or malice, express or implied. . . .”® 
The legislatures of several states have am- 
plified the law; now so-called exemplary or 
punitive damages may be awarded (in cases 
involving bodily injury, death or physical 
property damage) in the following circum- 
stances: for wrongiul death caused by gross 
negligence or wilful misconduct,” serious 
and wilful misconduct of an employer in 
workmen’s compensation cases," double or 
treble damages in workmen’s compensation 
cases where minors are illegally employed,” 
injury to rafts or boats,” malicious injury to 
real property, including trees and shrubs,” 
injury to animals,” injuries by animals,” 
violations of law by common carriers,” killing 
with a deadly weapon,” assault and _ bat- 
tery,” intoxication causing injury,” interfer- 
ence with logs and timbers on streams,” 
injury to public utility property,” etc. The 
above is not intended to be a complete list 
of all statutory enactments on the subject, 
but is a representative collective expression 
of the policy of the several states relative to 
situations wherein it is desired that the 
wrongdoer be punished or made an example 
of by means of an extra award of damages. 
The award of this type of damages is some- 
thing over and beyond the award for com- 
pensatory damages. It is assumed that the 
injured party has already been fully com- 
pensated for his loss. If the wrongdoer can 
escape the punishment by having his em- 
ployer bear the loss, or, if an example is 
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made of his insurance carrier rather than 
himself, he is free to commit the wrongful 
act again and again with impunity. This 
would seem contrary to public policy, and 
this public policy argument is additional to 
the argument that a wrongdoer should not 
be allowed indemnity for his wilful acts 
resulting in compensatory damages. But it 
is surprising to find that, under certain stat- 
utes, such recoveries have been allowed 
against the insurer. 


Authorization or Ratification of Act 


Ordinarily, exemplary or punitive damages 
may not be awarded against a corporation 
principal where it is not alleged that the 
corporation directly authorized the wrong- 
ful act of the defendant employee, or did 
not subsequently ratify his act with full 
knowledge of all the facts.“ Such ratifica- 
tion or authorization should come from an 
officer or a person in the position of a “vice- 
principal,” ™ in the case of a corporation, 
which acts only through its officers. 


A recent trend, which is dangerous from 
a defense standpoint, is exemplified by a 
California case,” decided in 1946, in which 
an employer was held to have ratified the 
assault of its special officer on a patron, by 
retaining the officer in its employ after the 
altercation. The employer was, in effect, 
penalized for believing its own employee’s 
version of the affair, for, in fact, the verdict 
included an award for exemplary damages 
as well as compensatory, To be safe in all 
such cases, the insurance lawyer should de- 
mand special verdicts, in order that the 
question can be fairly presented as to who 
should bear the burden of the damages 
awarded by way of punishment or example. 
One wonders if the plaintiff's lawyer isn’t 
taking a big chance when he sues for ex- 
emplary damages in this type case, and tries 
to prove ratification of the employee’s as- 
sault by the employer. By so doing, he may 
lose insurance coverage not only for the 
exemplary damages, but also for the com- 
pensatory. The cases previously cited under 
the sub-heading, “Assault by Insured’s Em- 
ployee,” continually refer to the proposition 
that the employer did not authorize, direct 
or ratify the act of the employee, but if by 
inference or direct evidence an authorization 
or a ratification is proved, then logically 
there should be no coverage whatever. 
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In a case decided in Alabama in 1937," 
the court held that the policy covered an 
award of punitive damages, but the opinion 
does not discuss the public policy point. 
Two other cases“ decided that under the 
peculiar homicide statute in Alabama,™ 
which provides that recovery against the 
insurer for damages for wrongful death 
which was in the nature of punitive dam- 
ages, being so labeled by the statute, was 
proper. The public policy point was not 
discussed, but the court felt that it was 
bound to hold the insurance company for 
any liability imposed upon the indemnitee 
by law, no matter what form of action the 
insured party elected to pursue or the char- 
acter of the damages recoverable. 


In a case decided in the federal court in 
1934,” under a Missouri statute which pro- 
vided for punitive damages in the event the 
negligence was wanton and reckless, the 
court held the employer insured for punitive 
damages. It was held that public policy was 
not violated by an insurance company agree- 
ing to protect the employer from the un- 
authorized or unnatural act of his servant 
where there was no direct or indirect voli- 
tion on the part of the master in the com- 
mission of the act. Under California law, 
this decision would not be proper because 
liability for exemplary damages would not 
have been carried to the employer originally 
under the doctrine of respondeat superior 


Malpractice Action 


An interesting malpractice case was de 
cided in Rhode Island in 1924.% The court, 
first holding that the insurance company 
was not entitled to a special verdict dividing 
the general verdict into compensatory and 
exemplary damages, then proceeded to hold 
that the company was liable for both. The 
public policy question was not discussed. 


On the brighter side of the picture, from 
an insurance defense standpoint, is the case 
of Tedesco v. Maryland Casualty Company,” 
decided by the Supreme Court of Errors of 
Connecticut in 1941. This case was con- 
cerned with the peculiar application of a 
Connecticut law which provided that anyone 
who neglected to conform to certain laws of 
the road as set forth by statute,” could be 
held liable for treble damages. The court 
held that the insurance company could be 
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held liable only for the actual amount of 
the compensatory damages. Treble damages 
were awarded to punish the defendant in- 
sured, and it would be against public policy 
to permit a person to protect himself in 
advance against the consequences of inten- 
tional wrongdoing, injurious to others, The 
court stated: “A policy which permitted an 
insured to recover from the insurer fines 
imposed for a violation of a criminal law 
would certainly be against public policy. 
The same would be true of a policy which 
expressly covered an obligation of the in- 
sured to pay a sum of money in no way 
representing injuries or losses suffered by 
the plaintiff but imposed as a penalty be- 
cause of a public wrong.” The cases of 
Ohio Casualty Insurance Company v. Welfare 
Finance Company and American Fidelity and 
Casualty Company v. Werfel are cited, but 
not followed inasmuch as the court held 
that “the recovery sought in this action is 
not one based upon a judgment for punitive 
damages, but upon the imposition of a pen- 
alty.” Frankly, I believe this is a distinction 
without a difference; but at least the case is 
good authority for the insurers in cases 
where double or treble damages are awarded 
by statute. 


Conclusion 


1. The majority rule is that the third- 
party liability insurance policy covers an 
assault by the named assured’s employee, 
since both from the standpoint of the in- 
jured and the employer the occurrence is 
“accidental.” This is true only if the em- 
ployer did not direct or ratify the act of 
the employee. 

2. The trend seems to be to hold that any 
assault committed by the driver of a bus or 
taxicab, which is sufficiently connected with 
the operation of the bis or cab to hold the 


principal under respondeat superior, is also so 
related to the “operation, maintenance, or 
use” of the vehicle so as to come within the 
provisions of a statutory policy. This is 
clearly so when an injured party recovers 
for injuries received as the result of an 
assault of a fellow passenger. 


3. The majority of jurisdictions hold that 
“wilful and wanton” misconduct under auto- 
mobile guest laws is not the same as a wil- 
ful intent to cause injury, and, therefore, 
damages recovered by a guest may be col- 
lected from the host’s insurer. There is a 
federal court case to the contrary inter- 
preting the law of Indiana. Of course, this 
doesn’t mean that if the insurer can prove 
a wilful intent to injure, that the insured’s 
act would be covered by the policy. 


4. If the insurer can establish that the 
injury was caused by the wilful, deliberate, 
intentional act of the named assured, the 
assured has to pay for the damage and the 
company is relieved. But this is apparently 
a difficult thing to prove, since the courts 
work an estoppel against the company if 
the original complaint or declaration charges 
“negligence.” Of course, the estoppel works 
both ways; and, if the basis of liability is 
not labeled in the first action, then evidence 
may be introduced in the policy suit to de- 
termine the question. Even the general 
public policy defense is disregarded by the 
Michigan federal court decision. 


5. Punitive and exemplary damages have 
been awarded against an insurance company 
in cases involving peculiar statutes where 
the employer is held under the doctrine of 
respondeat superior and yet was not guilty 
of any culpable conduct, Ordinarily, how- 
ever, the rule is recognized that one may 
not on to an indemnitor damages 
awarded by way of punishment or example. 


[The End] 


pass 


FOOTNOTES 


1 Section 533, Insurance Code (Calif.). 


2 Section 7, Penal Code (Calif.) (Sub. 1, 4, 
and 5). 


326 Words and Phrases 204 (perm. ed.). 
426 Words and Phrases 213 (perm, ed.). 
526 Words and Phrases 226 (perm. ed.). 
® Ibid. 

126 Words and Phrases 228 (perm. ed.). 
845 Words and Phrases 190 (perm. ed.). 
®45 Words and Phrases 191 (perm. ed.). 
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of Michigan 1921, Sections 8763 and 8769). 


HOUSE TEEPE 


ILJ—NOVEMBER, 1948 





WAUUENALONEALEEUUAGLL EAT UALELAUUNAEAAEAA AANA AAA AENEAN AAA 


® California: (538 Civil Code). 
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———— 


Commissioners Appoint Committee To Confer with FTC 


At the recent gathering of Insurance Commissioners in Chicago, a committee 
consisting of Commissioners Larson of Florida, Forbes of Michigan, W. Ellery 
Allyn of Connecticut, Harrington of Massachusetts and Dineen of New York, 
was appointed to represent the NAIC in its dealings with the Federal Trade 
Commission on the mail order insurance issue. A letter was sent to the FTC, and 
the next step presumably will be up to the federal bureau. 


College Textbook on Life Insurance To Be Published 


A college textbook on life insurance, scheduled for spring publication by the 
Macmillan Company, has been completed by Dr. R. I. Mehr of the University of 
Illinois and R. W. Osler of The Rough Notes Company. The book, which was 
praised by university insurance teachers to whom the publisher submitted the 
manuscript for an opinion, seeks to eliminate any mystery about the operation of 
the life insurance business by handling it in terms of the structure of general 
business with which college students are already acquainted. It is divided into 
five sections, “The Product,” “The Uses,” “The Market,” “The Companies,” and 
“The Industry.” 


U. of Wisconsin Publishes Study on Federal Regulation of Insurance 


The University of Wisconsin School of Commerce has published a ninety 
page treatise on “Federal Regulation of Insurance” prepared by John Cowee, 
research assistant, under the direction of Charles Center, associate professor of 
commerce. The work covers historical development of the regulation, conse- 

mn 2, quences of the 1944 S. E. U. A. decision, subsequent legislative developments, a 
piled discussion of the all-industry committee bills. The author concludes with the 
thought that the S. E. U .A. case marks the start of a third general period of 
insurance regulation. 
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Loss of Use 


EACH CASE SHOULD BE 


CLOSELY 





By ROBERT B. BILLINGS 


EXAMINED. STRICT 


PROOF OF SUCH CLAIMS SHOULD ALWAYS BE REQUIRED 
BECAUSE LOSS OF USE CAN AS OFTEN BE AN ENIGMA AS 
A VALID CLAIM 


7HEN an automobile is destroyed or 

damaged, the owner is necessarily 
deprived of its use until he can secure a 
replacement vehicle or while he is waiting 
for repairs to be made. Although this ele- 
ment of damages is not of primary importance, 
still it is claimed with such frequency that 
it behooves attorneys and claim adjusters 
to give a great deal of consideration to it. 
Thus far, the treatment of loss of use as 
one element of the damages sustained in an 
automobile accident has been accorded only 
fragmentary treatment in legal texts and 
encylopedias. There are only a few appel- 
late court decisions devoted solely to the 
problem. It seems, therefore, that a care- 
ful scrutiny of the cases and their holdings 
would be conducive to a healthy fermenta- 
tion of ideas on the subject. 


Majority Rule 


In a recent case arising in Oklahoma,’ 
the plaintiff alleged that he had “sustained 
damages in the loss of use of said truck 


1 Footnotes appear on pp. 886-887. 


from the date of the accident in the sum of 
$5,315.19” from March 2, 1945, until Novem- 
ber 8, 1945. This amount was approxi- 
mately three times the total value of the 
vehicle. The court, after reviewing the 
dictum in four preceding Oklahoma state 
court decisions” determined that Oklahoma 
followed the weight of authority*® and held 
that, in the absence of a statute to the con- 
trary, where an automobile is a total loss, 
the measure of damages is the difference 
between the market value of the automobile 
before it was damaged and the value of the 
wreckage. 

After stating its holding, the court added: 
“There is still a more cogent reason in sup- 
port of the motion to strike.... The stai- 
ute provides ‘the measure of damages... 
is the amount which will compensate for 
all detriment proximately caused thereby.’ 
The long period of time for which plaintiff 
seeks to recover for loss of the value of 
the use of its truck was brought about by 
war conditions, limitation of production, 
scarcity of motor vehicles, et cetera, of 
which the court will take judicial notice, 
and there was no causal connection in any 


Mr. Billings, subrogation attorney with the State Farm 

Insurance Companies at Bloomington, Illinois, will be 

remembered for his previous enlightening discussions of 

automobile insurance problems. His views are not neces- 
sarily those of the company 


WUVEANUASUEDAUAD TUE ENL ERNEST ETA UNA AHETET EH THNAH ANNAN 


PAGE 882 


ILJ—NOVEMBER, 1948 





m of 
yvem- 
roxi- 
f the 

the 
state 
homa 
held 
con- 
loss, 
rence 
obile 
f the 


ided: 
sup- 
Sstai- 
iy 
e for 
reby.’ 
in tiff 
ue of 
it by 
ction, 
a, of 
otice, 
1 any 


vuvenannnnnstiat 


948 


¢NNCHTNNUOPONTAAAADNNAA ANNAN AEANAA NATTA NNNAN NANA nN NNN TENANT HN ATTN NNN ANNAN ENN NANT ANAT N NNN NNNNA UNA aU NNN Ne eNNNN HHL ANU UT NN TH NegN Nc eeeU Un eg ANU eneNAUNNNHOUU Ee AOUUNSNNOUUEGOOUUNEQOOOOeONgUGqOOGUOUNENROUENENGOOEEOOHON 


manner between the acts of negligence and 
the injury alleged by delay in ability to 
purchase a new truck.” 

In other words, the court apparently felt 
that it would be unfair to charge the tort- 
feasor with the uncertainties of our eco- 
nomic existence, especially in time of war. 
And, by analogy to cases of appropriation 
or conversion, it would appear that the ma- 
jority of the courts are of the opinion that 
a sum of money equal to the total value of 
an automobile replaces the injured owner 
in the position he was in prior to the accident. 


Whether the majority rule actually accom- 
plishes this purpose may be seriously ques- 
tioned. As was true in the Magnolia Petro- 
leum Company case, a replacement vehicle is 
not always instantly available. Even in 
comparatively normal times, the owner of 
a destroyed vehicle may have difficulty in 
locating and obtaining another automobile 
of the same type, quality and load capacity 
in the particular locality in which he resides 
or does business. And, contrary to the 
court’s decision, this difficulty is incurred as 
a direct and proximate result of the defend- 
ant’s negligent act. Are we to conclude 
that, if a similar automobile is not available, 
the owner sustained no damage for the loss 
of use of his vehicle; or, are we to conclude 
that such damage by reason of loss of use 
when an automobile is completely destroyed 
is too conjectural or speculative to obtain 
validity by court decision? Surely this 
enigma is worthy of more specific inquiry 
than has been accorded it heretofore. Asa 
matter of fact, it may be pointed out that 
many insurance companies by policy pro- 
visions specifically allow loss of use in cases 
of total thefts thereby, at least inferentially, 
admitting that when an owner is totally 
deprived of his automobile there is some 
merit to the claim for loss of use.‘ On the 
other hand, it may be argued that an allow- 
ance for loss of use in the case of a total 
collision loss gives the injured owner some- 
thing which he did not have before the acci- 
dent and is equivalent to punitive damages 
in an instance of ordinary negligence. Yet 
the accident will generally place the owner 
in a worse position than he was in before 
the accident occurred, and he may have to 
rent another vehicle until he can find a re- 
placement. Then, too, his business may 
suffer if the automobile cannot be replaced 
immediately. 


Minority View 


At any rate, a few courts have disagreed 
with the majority doctrine and have held 
that, where one’s automobile has been totally 
destroyed through the negligence of another, 
the measure of recovery is based upon the 
value of the automobile before it was damaged 
and the value of the wreckage plus interest 
from the date of the accident to the date 
when the automobile was replaced or could 
have reasonably been replaced.’ “To allow 
interest,” said a Kentucky court,® “is un- 
questionably the simplest, and in most cases, 
no doubt, the most satisfactory, method of 
ascertaining the value of the loss of use, 
since it avoids any consideration of a peculiar 
value to the particular owner, which is allow- 
able only under exceptional circumstances.” 
The preceding statement is undoubtedly true, 
and the allowance of interest does, in a meas- 
ure, compensate for some of the defects of the 
majority rule. Yet, does it actually compen- 
sate the injured owner for the damage he has 
suffered as a result of the accident? Or, does 
it give him altogether too small a reimburse- 
ment? For instance, if it takes a month to 
replace a car worth $1,500 and six per cent 
is the legal interest, the injured owner would 
receive only $7.50 for his loss of use. Need- 
less to say, it is virtually impossible to rent a 
car for $7.50 a month. Perhaps if cars could 
be rented at that price, people would prefer 
to rent them rather than buy them. 


Louisiana's Method 


In Louisiana’ the courts have attempted 
to solve the difficulty by allowing the owner 
compensation for loss of use of his vehicle 
until it actually becomes known to him that it 
is a total loss. If it is determined to be a 
total loss within a reasonable length of time, 
there is, of course, no further allowance of 
compensation for loss of use. One court ® 
said: “... the plaintiff should be permitted 
to recover the actual damages resulting from 
loss of use of the car for the interval during 
which he is considering the nature of the 
damage and ascertaining whether the ve- 
hicle can be restored to its former condition.” 
This may be a step in the right direction, 
but does it go far enough? If the owner 
is able to locate. another vehicle to replace 
his injured car while his mechanic is tearing 
down the wreckage and determining whether 
or not it can be repaired, then he would 
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receive complete compensation for his loss 
of use. However, it does not usually take 
a great deal of time to determine if a car 
is a total loss, and it may take much longer 
to locate a replacement vehicle. 


Recapitulating, a vast majority of courts 
have held that the measure of compensation 
when an automobile is totally destroyed is 
the difference between the value of the auto- 
mobile before it was damaged and the value of 
the wreckage. This rule has been termed the 
“Normal Standards” by an eminent authority 
on damages.’ A few courts have held that the 
injured owner is entitled to interest from 
the date of the accident until the car is 
replaced.” And the Louisiana rule in cases 
of a total loss is that the owner is entitled 
to compensation for loss of use while it is 
being determined whether or not the auto- 
mobile is a total loss." In evaluating these 
rules, one may seriously question whether 
they accomplish the purpose of compensat- 
ing the owner of the destroyed vehicle for 
all of the damage he has sustained as the 
proximate result of being deprived of the 
use of his automobile. 

In some instances, the owner of the dam- 
aged car will sell it immediately after the 
accident either because another vehicle is 
readily available or because he feels it is 
“unlucky” to drive an automobile that has 
been involved in a collision. In such cases, 
the determination of whether the car is a total 
loss will generally be an issue for the jury.” 
And, since the groundwork for a claim for 
loss of use must generally be laid in the 
original pleadings,” the attorney may well 
couch his pleading in the alternative for dam- 
ages for a total loss or for partial damage. 
Apparently, however, there is nothing to be 
gained by such alternative pleading if the 
car is clearly a total loss, since the courts 
have generally held that the award of dam- 
ages shall in no event exceed the total value 
of the automobile.” } 


Pleading 


Formerly, in pleading for recompense for 
partial damages to an automobile plus loss 
of use, it was held that loss of use was not 
recoverable under a general plea of neg- 


ligence.” The modern tendency, however, is 
to the contrary.” In aa recent case,” the 
Supreme Court of Missouri stated: “In view 
of the decisions we do not believe that dam- 


ages for loss of use should any longer be 
considered in the category of special dam- 
ages so as to require specific allegation. 
And this is so particularly under the facts 
of this case where the motor verhicle in- 
volved is a commercial vehicle and the sole 
one upon which plaintiff depended for the 
entire operation of his hauling business all 
of which was known to defendant at the 
time of the injury. Damages for loss of 
use of plaintiff's trailer certainly followed 
as the ‘natural, necessary and logical’ conse- 
quence of defendant’s wrongful act as pleaded 
in the petition. Moreover, defendant could 
not have been surprised or misled by the 
evidence and award of damages for loss of 
use.” 

One further point should be mentioned 
with reference to pleading. If the plaintiff 
pleads specific damage by way of loss of 
use and the defendant replies by a general 
denial, such denial constitutes a negative 
pregnant or an admission that the value of 
the loss of use is any sum up to the amount 
actually pleaded.” 


Partial Damage—Maijority Rule 


If a case is made out for partial damage 
to the vehicle, then the overwhelming ma- 
jority of courts allow loss of use as one 
element of damages whether the automobile 
is used commercially * or only for pleasure” 
for the period of time reasonably required 
for the making of repairs.” However, the 
owner of the damaged vehicle must act dili- 
gently and with reasonable care to minimize 
the resulting damage,” although “the duty 
to minimize damages does not require an 
injured person to do what is unreasonable 
or impracticable, and, consequently, when 
expenditures are necessary for minimization 
of damages, the duty does not run to a per- 
son who is financially unable to make such 
expenditures.’™ Generally this means that 
loss of use will be allowed for the time spent 
in waiting for parts to arrive from another 
part of the country.“ And, although it is 
frequently stated that the injured party should 
minimize damages for loss of use by hav- 
ing temporary repairs made, pending the 
arrival of parts, the court in Lyle v. Seller™ 
said: “That temporary repairs might have 
been made permitting the use of the car 
pending arrival of the parts from the East 
was also a matter she was not informed of, 
so far as the record shows, if indeed it 
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could be said that it was incumbent upon 
her, if she had such knowledge, to use a 
damaged car pending the arrival of the 
parts.” 


The majority rule allowing loss of use 
where a vehicle is only partially damaged 
has not met with a great deal of opposition 
although im some states it is contrary to 
specific statutes and in Arkansas it has been 
flatly denied by court decision.” The de- 
cisions in Arkansas are disappointing to one 
delving into the reasoning behind the actual 
rule. In Kane v. Carper-Dover Mercantile 
Company,” the court merely said: “But re- 
gardless of the holding of other courts, we 
have held that loss of use of an automobile 
pending repairs is not an element of dam- 
ages. In Madison-Smith Cadillac Co. v. 
Wallace, 181 Ark. 715, 27 S. W. (2d) 524, 
this question was definitely decided; and 
that case is ruling here.” The case cited 
merely said: “No loss of use is permitted,” 
citing General Fire Extinguisher Company v. 
Beal-Doyle Dry Goods Company® which ap- 
parently “grandfathered” the Arkansas rule. 
However, it is submitted that the General 
Fire Extinguisher Company case does not nec- 
essarily call for the conclusion adopted since, 
in the first place, it it did not involve dam- 
age to an automobile but to ordinary dry 
goods held for sale, and, secondly, it was 
decided in 1913 when the automobile was 
not as prevalent as it is today. 


Commercial Vehicles 


In evaluating these rules, it would seem 
that the allowance of loss of use is a valid 
element of damage in the case of commer- 
cial vehicles although it is doubtful whether 
it attains a desirable end in the case of 
pleasure vehicles. Some courts have at- 
tempted to avoid the difficulty of loss of use 
by requiring that the plaintiff shall have 
actually hired another vehicle to replace 
the one damaged.” Others have held that 
the loss of use may be recovered even if 
the owner failed to hire another vehicle.” 


Suppose that the injured owner has a 
spare vehicle which he uses interchangeably 
with the one damaged so that he is actually 
out no additional expense because of the 
loss of use of his automobile following the 
accident. It would appear that, under such 
circumstances, loss of use should not be 
allowed.” Or, suppose that the owner of 


the vehicle is the only driver of the vehicle 
and he is injured so that, in any event, he 
would have been unable to use the vehicle 
during the period repairs were being com- 
pleted. In such a case, it would appear 
that loss of use should not be allowed. 


Pleasure Vehicles 


In the case of pleasure vehicles—i. e., cars 
used solely for pleasure or only occasionally 
for business as to take the owner to and 
from work, the validity of the rule would 
appear to depend upon the specific facts of 
the individual case. Suppose that no sub- 
stitute vehicle is hired and that the owner 
walks instead of taking a taxi or a street 
car. Although there may still be an aesthetic 
loss to the owner by reason of the loss of 
use by reason of the particular esteem in 
which a car owner is sometimes held, still 
there would seem to be no actual damage. 
The evaluation of the aesthetic loss would 
be too conjectural and speculative for any 
court to allow. 


Establishing Extent of Loss 


Perhaps the greatest difficulty with loss of 
use cases will always be the establishment 
of the extent of the actual loss sustained. 
This, of course, may be done by expert testi- 
mony of the rental value of similar cars at 
the time and place in question,” by the per- 
suasive effect of the amounts actually ex- 
pended in order to-make up for loss of the 
use of the car,” the testimony of the in- 
jured owner himself as to the value of the 
use,” the income derived from its use,” and 
other considerations lessened, of course, by 
depreciation and normal operating expenses 
as seem fair under the circumstances.” 


Of course, if the owner of the injured 
automobile is insured, his carrier will re- 
imburse him for his damage under his col- 
lision coverage. But, this will not include 
a sum for the loss of use.” Virtually all 
policies contain a provision similar to the 
one in the National Standard Automobile 
Insurance Policy providing that the extent 
of the insurer’s liability shall be for the 
actual cash value of the property at the 
time of its destruction or the cost of its 
suitable repair not in excess of such cash 
value. Thus, generally, a claim for loss 
of use must arise in insurance law practice 
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under the property damage coverage with 
one exception previously noted, e. g., where 
the policy allows loss of use to the policy- 
holder in the event of a total theft. 

In all such cases, it would be a good idea 
for courts, claim adjusters and attorneys to 
require specific and definite proof of any 
claim for loss of use. Of course, under the 
legal rules discussed, it would appear that, 
as a matter of tactics, the plaintiff's attor- 
ney probably could, even in cases of a total 
loss, demand reimbursement for loss of use. 
And, I suppose, as a practical matter, that 
loss of use is often the battleground upon 
which settlement negotiations are initiated. 
From the viewpoint of damaged owners and 


their attorneys, it would be desirable to 
allow loss of use in all cases. From the 
viewpoint of the property damage insurer, 
it would be equally desirable to disallow 
loss of use in all cases. Impartial observers 
should be wary of both viewpoints. Public 
policy would seem to indicate that the goal 
to be reached is an adequate compensation 
for all damages sustained by the injured 
owner as a direct and proximate cause of 
the accident. Each case should be closely 
examined for its particular merits; and, 
strict proof of such claims should always 
be required because loss of use can as often 
be an enigma as a valid claim. 


[The End] 
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Rumania Nationalizes Insurance 


The Rumanian National Assembly voted for nationalization of industrial 
undertakings, banks, mines, transport and the insurance companies. Compensa- 
tion will be paid to previous owners or shareholders. 
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Insurer’s Responsibilities 


Under Reserved Rights — 


By GERVAIS W. FAIS... THE AUTHOR IS A MEMBER OF THE 
COLUMBUS, OHIO FIRM OF VORYS, SATER, SEYMOUR & PEASE 





This paper was delivered at the Sep- 
tember, 1948 meeting of the International 
Association of Insurance Counsel, and 
subsequently appeared in the October 
1948 issue of the Insurance Counsel 

Journal. 


zs THE OUTSET, it should be under- 
stood that this discussion does not in- 
clude any questions concerning the validity 
of reserved rights agreements, nor does it 
cover any of the questions which arise be- 
fore such an agreement comes into effect. 
Further, we do not intend to cover the ques- 
tions and cases arising when the insured 
refuses or fails to sign such an agreement. 
We are assuming, for the purposes of this 
discussion, that a reserved rights agreement 
exists between the insured and the insurer. 

After analyzing many of the cases re- 
ported on this subject, we might be inclined 
to change the caption to read, “The Perils 
of an Insurer Under Reserved Rights,” for 
with the additional contract, whether it be 
a reservation of rights or nonwaiver agree- 
ment or disclaimer, we must not only under- 
stand and interpret the original policy by 
itself, but we must interpret it with refer- 
ence to the second contract. The insurer 
has an additional expostre with the insured, 
the insured’s judgment creditor, if there be 
one, and the courts. We not only have to 
show our nonliability under the policy, but 
maintain a position consistent with the terms 
of the reserved rights agreement. 


The general rule applied by the courts in 
discussing the defense of an action by an 
insurer under reservation agreements is as 
follows: 

“An indemnity insurer will not be estopped 
to set up the defense that the insured’s 


loss was not covered by the contract of 
indemnity, by the fact that the insurer par- 
ticipated in the action against the insured, 
if, at the same time it gives notice to the 
insured that it does not waive the benefit 
of such defense.” (34 L. R. A. NS 491). 

That this is a correct statement of the 
general rule will not be denied. 

As a result of the reserved rights agree- 
ment, there have been a multitude of cases. 
Here is a field of law where we cannont say 
there is no answer for lack of precedent. 
Our problem, after such an agreement comes 
into existence, is to take such steps as are 
necessary to protect the interests of the 
company. We can only say that our obli- 
gations and’ duties are increased, not less- 
ened, by this agreement. This statement 
seems rather strange in view of the fact that 
originally such an agreement was meant to 
lessen, limit or relieve the company of some 
responsibilities under its contract. It also 
seems strange that a company must present 
a second agreement giving to itself, or re- 
serving to itself, rights, privileges and bene- 
fits already enjoyed in the first contract 
between the parties. However, the reserva- 
tion of rights agreement is a creature born 
of necessity, for insurers soon learned from 
decisions on cases involving their contracts 
that the courts intended to construe strictly 
not only the terms of the contract against 
the company, but the acts of the company as 
well. It was necessary to develop such an 
agreement, for any action on the part of the 
company in a claim or suit where coverage 
was in dispute might lead the court to con- 
clude that the company intended to waive 
exceptions in the policy, and’ the doctrines 
of waiver and:estoppel were means at the 
court’s disposal to hold the company liable. 
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Purposes of Agreement 


The purposes of the agreement are: first, 
to estop the insured or any other person, for 
that matter, from claiming a waiver of policy 
exceptions because of company action or 
inaction; second, to permit the insured to 
make his own defense; and third, to permit 
the company to proceed without prejudice 
and without later being confronted with the 
proposition that by its action it waived its 
rights in dispute or that its action amounted 
to an admission that that policy covered the 
entire case. But, even in the face of an 
existing agreement, we find that we have 
not eliminated the two iniquities which we 
thought had been banished by the making 
of the agreement, that is, the doctrines of 
waiver and estoppel, for it is largely a ques- 
tion of waiver and estoppel which poses our 
problems in defending under reserved rights. 
It is our duty to determine what procedure 
or procedures to follow or not to follow and 
to determine how far we can go in investi- 
gating and defending before either a waiver 
or an estoppel are evoked by the court. 


Insurer's Duties 


Under ordinary circumstances, excluding 
for the moment the reserved rights cases, 
it is the insurer’s obligation in the defense 
of its insured to be diligent, act in. utmost 
good faith and use ordinary or reasonable 
care. These standards are not reduced by 
the fact that the company and the insured 
have entered into a reserved rights agree- 
ment, for the company is still acting as the 
agent of the insured, and it would seem from 
some of the decisions, the agreement trans- 
forms the position of the two parties from 
that of a mere agency to the place where the 
insurer is required to exercise the highest 
degree of good faith and care. This is an 
extreme statement, but it is practically what 
the courts have made it in some instances. 
In the case of Traders and General Insurance 
Company v. Rudco, 4 CCH Fire ANnp Casu 
ALTY CAsEs 334, 129 F. (2d) 621, a declara- 
tory judgment action. was filed by the 
company to determine its rights under the 
policy. While this declaratory judgment 
action was pending, the insurer settled the 
claims made against it by third parties. The 
insured then filed an action to collect the 
amount paid in settlement. The trial cotrt 
concluded that the insurer waived the con- 
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ditions of the policy by filing a declaratory 
judgment action. However, the Circuit 
Court of Appeals held the insurer liable on 
the theoryeof bad faith, The Court stated 
that the company should have paid the loss or 
made the settlement, and then determined 
its rights in a declaratory judgment action. 
The court used the following language in 
declaring that the insurer must, because of 
its position, exercise a high degree of faith: 


“When the insurer undertakes the defense 


* of a claim or suit, it acts as the agent of 


its insured’ in virtue of the contract of insur- 
ance between the parties, and when a conflict 
of interest arises between the insurer, as 
agent, and insured, as principal, the insur- 
er’s conduct will be subject to closer scrutiny 
than that of the ordinary agent, because of 
his adverse interest.” 


Duty To Defend 


The “duty to defend begins with the pres- 
entation of the claim against the insured. 
It is the duty of the claim adjuster or home- 
office counsel to determine whether the na- 
ture of the claim as brought out by the initial 
investigation warrants an agreement or 
notice to the effect that the company re- 
serves its rights in its policy and waives none 
of its provisions. A delicate situation arises 
when the nature of the claim seems to be 
excluded from the terms of the policy. The 
company has to decide at this point—and 
at times at its peril—whether to reserve its 
rights under the policy. The company’s 
responsibility begins at this point and con- 
tinues throughout the course of the case. 
In the leading case of Meyers v. Continental 
Casualty Company, 12 F. (2d) 52, the duty 
of the company is discussed at some length 
by the court. This was a suit for specific 
performance of a contract of indemnity in- 
surance brought by the insured against the 
company. The insured had hired a minor 
to work in its plant. While working in the 
course of his employment, the boy was in- 
jured and brought an action against the 
insured for his injuries. One of the allega- 
tions contained in the petition was the fact 
that the child was under the age of sixteen, 
and the insured, by employing such a per- 
son, was in violation of the Missouri statutes. 
The insurer’s attorneys filed an answer on 
behalf of the insured and the following day 
addressed a letter to the insured in which 
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it reserved all of its rights under its policy. 
Part of the letter addressed to the insured 
is in point: 

“In the meantime, until such controversy 
is settled, the company tenders you the serv- 
ice of its claim department for investigation 
and its attorneys for the defense of the case 
without charge to you up to the time that 
the question of age is determined. In so 
tendering you the services of its claim de- 
partment and legal department, it must be 
distinctly understood that the insurance 
company does not thereby waive any of the 
provisions of the policy above referred to. 
If you are not willing to accept the services 
of the claim department and the law depart- 
ment of the insurance company during the 
making of such investigation on the terms 
herein stated, then please notify us at once 
for we do not want to be put into the posi- 
tion of waiving any provision of the policy.” 


The insured made on reply to this, letter, 
but he called at the office of the insurer’s 
attorneys and discussed the subject of non- 
liability. Among other things, the insured 
stated to the attorneys that should the com- 
pany decide not to continue with the defense 
of the case, he, the insured, would employ 
the attorneys to continue the defense for 
him. The evidence on trial showed conclu- 
sively that the child was under sixteen years 

, of age and, therefore, prior to argument, 
the insurer, through its counsel, addressed 
a second letter to the insured, stating that it 
finally disclaimed all liability under its policy 
and declined to pay any judgment that might 
be rendered against him. The letter further 
stated that the company would pay for its 
attorneys’ services up to the present point 
in the trial, but that all fees for services for 
the balance of the trial would have to be 
paid by the insured. A judgment was ren- 
dered against the insured, and the insured 
brought his action for specific performance. 
The court denied’ the relief, saying: 


“Where, however, the liability insurance 
company, upon notice to it that the em- 
ployer’s liability to the employee may not 
be covered by the policy, promptly notifies 
the insured that if certain alleged facts oc- 
curred, the policy does not cover loss on 
account of such liability, that if the occur- 
rence of such facts is ultimately established 
it will disclaim liability under the policy, 
and that the defense of the action by it is 


not to be understood as a waiver of the 
provisions of the policy, and the insured, 
after such notice, makes no objection to the 
defense of the action by the insurer, then 
such defense by the insurer does not con- 
stitute a waiver of the provisions of the 
policy and does not estop it from asserting 
them in an action by the insured to recover 
upon the policy.” 


_ Leading New York Case . 


The Meyers case cites the leading New 
York case, Mason-Henry Press v. Aetna Life 
Insurance Company, 211 N. Y. 489, 105 N. E. 
826, which also establishes that at sometime 
in the course of the case where there seems 
to be a question of noncoverage, the com- 
pany must make an election whether to 
refuse to defend the action, thus chancing 
that the ground of nonliability would be 
established, or to proceed with the defense 
of the action under an understanding with 
or notice to the insured. The court said: 

“Under such circumstances I think that 
the insurer, as a matter of safety to itself 
and of fairness to the insured, was bound 
to undertake the defense of the action for 
the benefit of both and of each. But I think 
that the respondent did all that was neces- 
sary and all that it could do to preserve 
and assert its right under the exemption or 
condition while thus proceeding with the 
defense of the case. All it could or 
was bound to do was to fairly and reasonably 
assert its rights under the policy in such a 
manner as would be notice to the insured 
that it did not intend to waive those rights 
by proceeding with the defense of the action. 
This it did.” 

In the Mason-Henry case, the company 
was faced with the fact that part of the 
plaintiff’s petition fell within the terms of 
the policy while part fell without the policy’s 
terms. In such a situation, it is not conceiv- 
able that the company could in any way 
refuse to defend the insured. 

It is also emphasized by the courts that 
in the majority of the reserved rights agree- 
ments, the word “defend” appears, which 
means that the company must defend under 
any circumstances. It is the court’s reason- 
ing that if the insurer makes an agreement 
with the insured which contains the state- 
ment that it will defend, it is bound by the 
agreement. Further, it is generally provided 
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in liability insurance policies that the insurer 
has the duty to defend the insured against 
suits alleging facts and circumstances cov- 
ered by the policy, albeit the suits are false, 
fraudulent or groundless. This duty does 
not necessarily mean that the insurer must 
successfully defend, but rather to contest 
the issues to final judgment. (See Utilities 
Insurance Company v. Montgomery, 7 CCH 
AUTOMOBILE CASES 827 (Tex., 1940).) 


The duty to defend is clearly stated in 
United States Guaranty Company v. Liberty 
Mutual Insurance Company, 12 N. W. (2d) 
59, 150 A. L. R. 632. Stating that the con- 
tract provides for the insurer to defend in 
the name of and on behalf of the insured 
any suits which may at any time be brought 
against the insured, the court held as fol- 
lows: 


“This part of the contract was effective 
even though defendant may have disclaimed 
liability for damages if any were recovered. 
If it desired to negative any waiver of its 
rights by so defending, all it had to do was 
to notify the insured it was not waiving 
any of its rights or defenses in respect to 
coverage or its liability.” 


It almost seems unnecessary to say that 
all reserved rights agreements are strictly 
construed by the courts against the com- 
pany. If the agreement refers only to 
investigation, the courts hold that the com- 
pany waives every other exception concerned 
in other phases of the case. Likewise, if 
the company limits the agreement to a par- 
ticular period of time and the time lapses, 
the agreement is considered no longer in 
effect. Also, if the insurer states it only 
intends to do certain acts, and it goes beyond 
the agreement, this could effect a waiver of 
all exceptions. In other words, the courts 
will hold the company strictly to its agree- 
ment and not only will matters outside the 
agreement, but matters included in the agree- 
ment, be deemed waived. 


With these general observations in mind 
we should perhaps consider in more detail 
the responsibilities of an insurer under such 
agreements in the three important phases 
in the development of a claim or suit against 
the ‘insured. These three phases are: (1) 
on investigation: (2) on defense of the case; 
and (3) on appeal of the case from an ad- 
verse judgment against the insured. 


On Investigation 

The authorities are unanimous in holding 
that a nonwaiver agreement does not pre- 
vent a waiver by subsequent independent 
acts or statements of an insurer through its 
adjuster or other agent having authority to 
act in the premises. The company adjuster 
or investigator has the first opportunity to 
recognize the nature and extent of the claim 
being made and he should be made to realize 
the importance of his position in this con- 
nection. Ifa nonwaiver agreement is war- 
ranted by the facts on first investigation, 
it should be obtained, but thereafter the ad- 
juster must govern his conduct strictly and 
in terms of the reserved rights agreement. 
The courts will scrutinize the adjuster’s acts 
to determine if he has gone beyond the 
terms of the agreement. In the case of Con- 
necticut Fire Insurance Company v. Boydston, 
293 S. W. 730, the adjuster came to the 
scene of a warchouse fire and executed a 
nonwaiver agreement with the insured. Sub- 
sequently, the adjuster required the insured 
to appear before him in his office to be 
examined under oath. It so happened that 
the insured’s place of business was located 
in an adjoining county to that of the ad- 
juster’s office, and the insured incurred travel 
expense and expended personal time in 
meeting the requirements of the adjuster. 
Even though the adjuster, under the terms 
of the policy, had the right to examine the 
insured under oath, despite this, the court 
held that the act of the adjuster requiring 
the insured to use his own money for travel 
expense and use his personal time had 
waived the agreement. The court did not 
talk about bad faith or prejudice, but merely 
said that a waiver is inferred by the ad- 
juster’s action, using the following language: 

“The nonwaiver agreement is by its terms 
limited to investigating the cause of the fire 
or ascertaining the amount of the loss and 
damage to the property caused by the fire. 
It contemplated action on the part of the 
companies, and gave them the full right to 
make such investigation through its adjuster 
or claim agent, or in any other way it might 
deem proper. In the present case, however, 
the plaintiff was required to go from his 
residence and place of business to another 
city for the purpose of being examined under 
oath. He was thereby put to trouble and 
expense, which, under the authorities cited 
above, and many others which might be 
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cited, show that the company waived the 
conditions of the policy with regard to the 
record warranty clause. If the insurance 
companies wished to avoid a waiver or for- 
feiture of the policy because the insured had 
not complied with the record warranty 
clause, they should not have required him 
to be put to the trouble and expense of going 
to Jonesboro for examination under oath... . 


If the insurance company wished 
the policy to contain a provision requiring 
the insured as often as demanded to submit 
to examination under oath relating to all 
matters material to the adjustment of the 
loss, it should have used language which 
plainly meant that, instead of using language 
which was susceptible of a construction that 
it was to apply to the policy while it was 
running instead of after the loss had accrued.” 

However, in Provident Fire Insurance 
Company v. Ashy, 4 CCH Fire ano CASUALTY 
Cases 246, 162 S. W. (2d) 684, which was 
an action on a fire insurance policy, the court 
held that the nonwaiver agreement obtained 
prior to the company’s investiation of the 
loss was binding. The court reasoned that 
the company could make the necessary in- 
vestigation without waiving its rights, even 
though the adjuster had told the assured 
at the end of an investigation that all that 
could be done was done at that time. The 
testimony of the insured was: “I assumed 
he assured me everything was done that 
could be done.” The court held that this 
was not unequivocal language and that 
everything had not been done. The in- 
sured’s position was not changed, and it 
was “merely an assumption” on his part that 
the company was satisfied and that its in- 
vestigation was complete. The Texas Com- 
mission of Appeals in this case reversed the 
Texas Court of Civil Appeals, for the lower 
court felt that since the adjuster had called 
on the insured regarding the loss, the insured 
giving him all the inforniation he requested 
—i. e., furnishing a detailed inventory, ex- 
hibiting the policy and furnishing the proof 
of loss—he had led the insured to believe 
that he had done all that was necessary. 
We must not overlook this lower court’s 
reasoning and conclusions, for they are 
found in many similar cases. 

In Home Insurance Company of New York 
v. Lake Dallas Gin Company, 93 S. W. (2d) 
388, a suit which involved a nonwaiver 
agreement under a claim on a fire insurance 


policy, the Texas Commission of Appeals 
again reversed a decision of the Court of Civil 
Appeals. The fire occurred on October 31, 
1930; three days later the nonwaiver agree- 
ment was executed. On the back of the 
nonwaiver agreement the company adjuster 
wrote the value of the property damaged 
and a stipulated amount at which the loss 
was fixed. To this statement the adjuster 
wrote that it “does not in any respect waive 
any of the conditions of the policy.” The 
Court of Civil Appeals had previously held 
that the parties had agreed on the loss and 
that the company was already obligated to 
investigate and determine the amount of the 
loss when the agreement was executed. The 
Texas Commission of Appeals held that this 
position was untenable and the company 
was not estopped to deny payment on ac- 
count of the insured’s breach of the policy. 
The court said: 

“As it now appears, defendant was not at 
the time the nonwaiver agreement was exe- 
cuted, obligated to do anything with respect 
to the policy. Defendant at that time in 
view of the claim made under the policy by 
the gin company and the gin company in 
view of defendant’s question as to liability, 
neither knowing with certainty the outcome, 
merely agreed to settle as many issues as 
possible by investigation of the facts. The 
mutuality of the promises set out in the 
agreement, together with the fact that under 
its terms one party or the other, or both, 
would be benefited or injured thereby, pre- 
vented its being a nudum pactum.” 


In the case of Standard Grocery Company 
v. National Fire Insurance Company, 32 S. W. 
(2d) 1023, which is another suit under a fire 
insurance policy, the company was notified 
of the fire, and a nonwaiver agreement was 
executed. Then the adjuster called on the 
insured, investigated the loss and agreed 
that it amounted to $4,000. Going even fur- 
ther, the adjuster determined that the 
salvage value was $1,875 and secured a 
purchaser, who paid this amount to the in- 
sured. At the same time the adjuster, acting 
with great discretion, had the insured agree 
that this would not prejudice his right to 
resist liability on the policy. The court held 
that the adjuster’s acts did not in any way 
constitute a waiver of the agreement, de- 
claring: 

“Tt is also well settled that a nonwaiver 
agreement does not prevent a waiver by 
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subsequent independent acts or statements 
of the company through its authorized agent. 
33 Corpus Juris, 32. 

“Tf the adjuster had gone ahead and sold 
the salvaged goods without the consent of 
complainant and without reserving the right 
of the company to contest its liability on 
the policy, we would have a different case.” 


It is a common practice for the claims 
investigator to take statements from wit- 
nesses and parties claiming to have knowl- 
edge of the facts of the loss involved. In 
Lever Brothers Company v. Atlas Assurance 
Company, 4 CCH Fire ANp CASUALTY CASES 
457, 131 F. (2d) 770, the adjuster was in- 
vestigating a fire loss resulting from the 
explosion of a boiler. During the course of 
his investigation, which was made under 
reserved rights, he discovered an unsigned, 
undated statement prepared by some of the 
insured’s engineers. This statement ex- 
pressed the opinion df the. writers about the 
condition of the boiler prior to the explosion 
and their conclusions as to the cause of the 
explosion. In a suit brought on the policy, 
the company having failed to pay the claim, 
the company attempted to introduce this un- 
signed, undated statement as an exhibit. The 
court did not have to hold that this piece of 
evidence was inadmissible insofar as it re- 
lated to the nonwaiver agreement because 
there were other available grounds for not 
admitting it. However, the court went into 
great detail in holding that the statement 
was not admissible because it was evidence 
obtained by the company after the nonwaiver 
agreement had been executed. The court said: 


“Tt will thus be seen that the nonwaiver 
agreement provides that defendants might 
make an investigation as to liability and 
amount of loss without having such actions 
considered as a waiver of the rights of either 
party. Certainly, when defendants’ agent 
requested to be furnished with a copy of 
Exhibit A, the defendants were engaged in 
an investigation covered by the non-waiver 
agreement, and the receipt of Exhibit A was 
a part of that investigation and was an act 
in furtherance thereof. It could therefore 
not be considered as given unconditionally 
by the plaintiff, but only without waiver of 
plaintiff’s rights under the agreement. Hav- 
ing received Exhibit A under the provisions 
of the non-waiver agreement and such action 
being within the terms thereof, the insur- 
ance companies will not be permitted to ‘eat 
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their cake and have it too’ by taking Exhibit 
A under a non-prejudicial agreement anc 
\ 1 prejud 1 agreement and 
then using it in a prejudicial manner.” 


Equivocal Conduct of Adjuster 


Also in the case of Tedder v. Home Insur- 
ance Company, 103 So. 674, the Alabama 
Supreme Court held that a nonwaiver agree- 
ment executed by the company adjuster was 
not waived, even though he stated to the 
insured his estimate of the amount of the 
loss and impliedly invited an offer from 
the insured on that basis. The court said 
that the adjuster used merely equivocal 
conduct which would not permit an impli- 
cation of waiver or surrender of rights in 
the face of an explicit denial of any intention 
to do so. This was a liberal court indeed, 
for the court went on to say that even with- 
out any nonwaiver agreement, “the adjuster 
might have made any investigation he deemed 
appropriate of the circumstances of the fire, 
the conduct of the assured and the amount 
of the loss, without waiving breaches, even 
though they were known to him.” The 
court was quick to admit, however, that a 
nonwaiver agreement does not prevent a 
waiver by subsequent independent acts or 
statements of the insurer through its ad- 
juster having authority to act, and the court 
intimates that an unconditional promise to 
pay on the part of the adjuster would have 
resulted in a different decision. 

The name of the plaintiff in the case of 
Joye v. South Carolina Mutual Insurance Com- 
pany, 32 S. E. 446, is just that to us who 
represent insurers. The insured’s loss was 
investigated, determined and adjusted under 
a nonwaiver agreement. The loss occurred 
on March 13 of one year; on April 22 of the 
following year, the company president wrote 
a letter to the insured stating that the loss 
would be paid. A proof of loss was sub- 
mitted by the insured, and then the company 
declined payment. In this case, the court 
held that there was no waiver of the agree- 
ment despite the fact that the company per- 
formed the following acts: (1) It made an 
investigation; (2) It stated that it was satis- 
fied as to the insured’s honesty; (3) It 
determined the value of the goods; (4) It 
stated that it was satisfied with the proofs; 
and (5) It would pay in a short time. 

Any one of these five grounds would have 
given.any other court reason to say that the 
agreement had been breached. 
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Agreement To Pay 


An agreement to pay on the part of the 
company was declared to have waived 
the agreement in Springfiled Fire and Marine 
Insurance Company v. Fine et al., 216 Pac. 
898. Similar holdings are found in State 
Mutual Insurance Company v. Green, 62 Okla. 
214; American Central Insurance Company of 
St. Louis v. Sinclair, 61 Okla. 17; Queen of 
Arkansas Insurance Company v. Larter, 108 
Ark. 261; Anderson v. Standard Fire Insur- 
ance Company, 143 Ia. 572; and McMillian v. 
Insurance Company of North America, 78 
S. C. 433. All of these courts state that such 
agreements are to be construed strictly. 


Before we leave this phase in the develop- 
ment of a claim or suit against the insured, 
it would not be advisable to omit mention of 
Corson v, Anchor Mutual Fire Insurance Com- 
pany, 85 N. W. 806, decided in 1901 by the 
Supreme Court of Iowa. The nonwaiver 
agreement was entered into before any in- 
vestigation was made by the adjuster. The 
adjuster investigated the loss, and because 
a noncoverage question arose, the insured 
hired an attorney. The insured furnished 
the adjuster with duplicate invoices covering 
items damaged and executed a proof of loss. 
The court could have said that the acts of 
the adjuster went too far and effected a 
waiver; instead the court practically did 
away with every nonwaiver agreement, stat- 
ing that “the non-waiver clause was in itself 
a part of the adjustment.” The court took 
the attitude that a party to a contract having 
the right to declare it forefeited (in this 
case, the insurance company) must exercise 
that right when called upon to act under the 
contract, and that he cannot recognize the 
contract as binding and afterwards insist 
upon the forfeiture. In other words, the 
adjuster, having the power to waive any 
question of noncoveragg, could not deprive 
himself of such power by the nonwaiver 
agreement. Thus declared the court: 


“The adjuster could not by his own stipu- 
lation deprive himself of the power to waive 
this forfeiture; nor could be, for that matter, 
deprive himself of the power to waive his 
own stipulation for non-waiver.” 


While the court may have been justified 
in its final holding, its reasoning is wrong, 
for the adjuster or agent does not, by ob- 
taining a nonwaiver agreement from the 
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insured, deprive himself of the right or 
power to waive exceptions to the policy. 
This fact the court does not recognize. 


On Defense 


This particular phase applies almost en- 
tirely to contracts of indemnity insurance. 
When we reach the point of actual defense 
of a suit brought against the insured and 
there exists a dispute between the company 
and the insured on the question of coverage, 
it is advisable from a practical standpoint 
to conduct and control the defense of the 
case for the insured, for we are in a much 
better position to defend knowing the facts, 
circumstances and claims of the injured or 
damaged third party. If there is a question 
of noncoverage, this question can always be 
determined later in a declaratory judgment 
action or in a suit upon the policy. Prac- 
tically, I say it is advisable to defend the 
insured under almost every circumstance, 
because by doing so we lose none of the 
benefits of our policy and we give the 
insured his best possible defense. Withdraw- 
ing from the defense of a case, either im- 
mediately after it is filed or during the 
course of the trial, is highly dangerous and 
at times disastrous. By withdrawing, we 
may be estopped to deny that we lured the 
insured into a false sense of security, or that 
we misled him, or that we prevented him 
from going ahead in the preparation and 
the making of his own defense, or that we 
have so changed or affected his position 
that his interests have been prejudiced. 
‘These are all valid grounds for courts in- 
voking an equitable estoppel against the 
company or a waiver of the agreement. The 
courts repeatedly hold that they frown upon 
forfeiture, waiver or estoppel, but they do 
not hesitate to use these means against the 
company’s interests. The courts find it 
much easier to declare a waiver than to 
assert the doctrine of equitable estoppel. 
Stronger and better evidence than a waiver 
is needed to evoke the estoppel. 

We should consider a leading New York 
case, Miller v. Union Indemnity Company, 209 
App. Div. 455, 204 N. Y. Supp. 730, where 
the company was faced with the question 
of either withdrawing or continuing to de- 
fend the insured before trial, for at that 
time a question of coverage developed. The 
New York court would not allow the com- 
pany to proceed with the defense under a 


WOUULONEELAEEENUEEU TAL ENONTOAUEATON EAN UA ONAN EA ATA ADEA SUE 


PAGE 894 


ILJ—NOVEMBER, 1948 











YIM 





wnt 


or 
icy. 


en- 
nce, 
“nse 
and 
any 
age, 
oint 
the 
uch 
icts, 
1 or 
tion 
s be 
nent 
rac- 
the 
nce, 
the 
the 
raw- 
im- 
the 
and 
we 
the 
that 
him 
and 
tf We 
ition 
iced, 
; in- 
the 
The 
ipon 
y do 
- the 
d it 
n to 
ppel. 
1iver 


Y ork 
, 209 
here 
stion 
» de- 
that 
The 
com- 
ler a 


aannuennintid 


948 


' 
[ 








YIM 


UALR OOM TTT 


disclaimer, the insured previously having 
refused to sign a nonwaiver agreement. 
The court maintained that the company’s 
interests and the insured’s interests came 
into conflict when the question of coverage 
arose and, therefore, the company had to 
elect (a) to continue the case without the 
reservation or (b) to discontinue the defense 
and stand on the reservation agreement. 
The court’s statement is as follows: 


“When confronted with this situation, 
assuming that the alleged defense was valid, 
the defendant (insurer) was put to an elec- 
tion. It could stand on its defense and re- 
fuse to go on, or it could abandon such 
defense and conduct the insured’s side of 
the action. It could not do both. A choice 
of the latter course was inconsistent with 
the maintenance of a claim of no liability.” 


However, in United States Fidelity and 
Guaranty Company v. Wyer, 60 F. (2d) 856, 
(writ of certiorari decided in 287 U. S. 647, 
53 S. Ct. 93 (1932)), the Tenth Circuit 
Court of Appeals held that the company 
could continue with the trial without waiv- 
ing any of its rights after the nonwaiver 
agreement was executed during the course 
of the trial and the evidence adduced on 
trial of the case revealed that the insured 
had misrepresented facts of the accident to 
the company. A letter was immediately 
addressed to the insured, amounting to a non- 
Waiver agreement. Even though the com- 
pany took steps toward an appeal after 
judgment rendered against the insured, the 
court, holding that this did not affect the 
waiver of the breach, did not mention 
the election doctrine followed in the Miller 
case, 

It has been held that the fact that the 
insurer continued the defense of an action 
against the insured, with knowledge of his 
lack of cooperation, did not effect a waiver, 
where he was expressly notified that it did 
not waive any right arising from the in- 
sured’s breach of the cooperation clause, 
especially where the attorneys were not en- 
tirely free to withdraw from the defense. 
See McDanels v. General Insurance Company, 
1 Cal. App. (2d) 454, 36 Pac. (2d) 829. 

Similarly, where the insurer’s attorney, 
on learning that the insured had breached 
the cooperation clause, entered into an oral 
agreement to continue the defense, but only 
on the condition that the insurer by so 
doing did not waive its right to deny lia- 


bility, it was held that there was no waiver 
of the breach. Allegretto v. Oregon Auto- 
mobile Insurance Company, 140 Ore. 538, 13 
Pac. (2d) 647. 


But if the insurer’s attorneys have be- 
come attorneys of record for the insured 
and have entered upon his defense so that 
they owe him the duty conscientiously to 
represent him and a point is reached where 
his interests and those of the company con- 
flict, he must be given the opportunity to 
protect himself; and they cannot withdraw 
from the case even though they have ex- 
acted from him, on the strength of an 
alleged breach of the cooperation clause, a 
nonwaiver agreement, at least where it 
would to waiving himself out of court by 
reason of a consent to reservation of all 
rights by the company which he had been 
required to sign without consideration and 
without full understanding of its legal mean- 
ing or effect. The court in Automobile Un- 
derwriters’ Insurance Company v. Long, 63 
S. W. (2d) 356 (Tex. Com. App. 1933), 
stated: 

“When counsel were employed by the 
company they became Long’s unqualified 
attorneys of record, and as such they owed 
him the duty to conscientiously represent 
him, and if the point was reached where 
his interests and those of the company con- 
flicted, he should have been so informed 
and given the opportunity to protect him- 
self. Certainly, the stipulation, if valid, was 
contrary to his interests, and, as testified 
to by him, he did not understand its meaning 
at the time he signed it, and did so only 
at the request of the attorneys. 

“The policy obligated the company to 
defend the suit, and having entered upon the 
defense, it was in no position to require 
Long, without consideration and without his 
full understanding, to waive himself out of 
court. 

“When an insurance company contracts 
to defend suits against the insured it is 
bound in good faith to perform this obliga- 
tion and has no right to insist upon the 
insured signing away his rights as a con- 
dition precedent to the performance of 
this duty.” 

In Salonen v. Paanenen et al., 26 CCH 
AUTOMOBILE CASsEs 635, the plaintiff was a 
judgment creditor seeking to hold the com- 
pany on a judgment obtained against the 
insured. During the course of the investi- 
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gation of the accident, the insured gave a 
statement to the company adjuster and then 
refused to sign it. Under Massachusetts 
procedure, the case was heard first before 
the auditor; on trial before the auditor the 
insured repudiated his statements. After 
this hearing the company sent the insured 
a reservation of rights agreement based 
upon the lack of cooperation. After the 
auditor’s findings, the company notified the 
insured of the findings and restated its non- 
waiver position. The plaintiff, the judgment 
creditor, contended that the company’s de- 
fense of the case effected a waiver of the 
noncooperation clause. However, in hold- 
ing for the company, the court stated that 
the responsibility might be different if it 
had abandoned defense in the auditor’s hear- 
ing. The court said: 


“Where an insurer seasonably notifies its 
insured that it is continuing to defend the 
case subject to its right to disclaim later, 
the insured is in no position to say that he 
has been misled, and can take the necessary 
steps to protect his rights. In this situation 
the basis for an estoppel is lacking. 

“‘In order to work an estoppel it must 
appear that one has been induced by the 
conduct of another to do something differ- 
ent from what otherwise would have been 
done and which has resulted to his harm 
and that the other knew or had reasonable 
cause to know that such consequence might 
follow.’ 


“The company found itself on the horns 
of a dilemma through no fault of its own. 
If it continued to defend the case, it ran 
the risk of losing its right to disclaim later. 
If it severed its connection with the case, 
it also ran the risk of incurring liability to 
its assured. Under the policy the company 
had agreed to defend all suits, including 
those that were groundless or fraudulent, 
which were brought against the assured ‘as 
respects insurance afforded’ by the policy. 
If without excuse the company refused to 
defend, or defended negligently, it would be 
liable to the assured. 


“We are not to be understood as holding 
that an insurer may reserve its rights to 
disclaim liability in a case and at the same 
time insist on retaining control of its de- 
fence. But here the assured never, after 
learning of the company’s position, offered 
or attempted to assume defence of the ac- 


tion but, for aught that appears, acquiesced 
in the conduct of the case by the company.” 


In concluding this phase of the discus- 
sion, we might add that any judgment cred- 
itor’s rights do not go beyond those of the 
insured under reserved rights cases. 


On Appeal 


We find that there are very few cases 
defining an insurer’s duty toward appealing 
a judgment rendered against the insured 
where a reservation of rights agreement is 
in effect. Ordinarily the insurer has the 
right to appeal, but it is not necessarily 
obligated to appeal. The insurer is once 
again committed to act in good faith under 
the circumstances with its standard of care 
being covered by the conditions. 


Ginder Case 7 

The case of Ginder v. Harleysville Mutual 
Casualty Company, 17 CCH AvuromosiLe 
Cases 742, decided by the United States 
District Court, Eastern District of Pennsyl- 
vania on November 24, 1942, affirmed on 
appeal in the Circuit Court of Appeals for 
the Third Circuit, is the leading case on 
the subject. An examination of this case 
will give us an understanding on the law in 
this regard. Ginder filed his action against 
the company to collect the. amount of a 
judgment rendered against him in an action 
brought by a third party, attorneys’ fees 
paid by him on appeal of the case, and costs 
covering transcript, appeal bond, printing 
of the record, etc. In the beginning, the 
company investigated the case and for- 
warded a nonwaiver agreement to the in- 
sured for his execution. After the insured 
refused to execute the agreement, the company 
wrote a letter to him, noting the fact that 
he had refused to sign the agreement and 
advising him that it was filing an answer 
and a special appearance in order that all 
rights might be protected. The company 
advised that it would furnish counsel, man- 
age and conduct the law suit, pay the ex- 
penses incident thereto with full reservation 
of all the terms of the policy. As indi- 
cated, a verdict was rendered against the 
insured, following which, motion for a new 
trial was made and argued by the company’s 
counsel. The motion was denied. The 
company thereupon disclaimed liability, re- 
fused to pay the judgment and advised 
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that it considered an appeal unavailing and 
if one were prosecuted, it was to be at the 
plaintiff's own expense. Then the plaintiff 
consulted private counsel and was advised 
that there were substantial questions of 
both fact and law involved and that an ap- 
peal was proper. An appeal was taken, and 
the lower court’s judgment was affirmed. 


Reasoning of Court 


We need not go into the question of cov- 
erage, except to state that the question was 
decided against the company. The other 
question involved was also decided against 
the company, for it was held liable for the 
expenses and costs of the appeal. The basis 
of the court’s decision is primarily that of 
bad faith on the company’s part. It is stated 
that the plaintiff had to make a decision as 
a layman on the merits of an appeal after 
he had been informed that the company 
would not pay the judgment nor take an 
appeal and had argued strenuously against 
its liability under the policy. The court de- 
clared that the company was not in a posi- 
tion under these circumstances to decide 
whether to appeal because its interests con- 
flicted with those of the insured, The court 
gave a third reason for its decision by 
stating that the question of coverage was one 
of law which should have been decided by 
the company before taking any part in the 
case. That portion of the decision which is 
highly important on the question of appeal 
follows: ’ 

“It must be remembered that Ginder, 
upon receipt of notice from the company 
that they would not take an appeal nor pay 
the judgment entered against him, was 
placed in the position of making decision 
alone as a layman, of whether he should 
accept the consequences of a judgment be- 
ing entered against him, and assert what he 
considered his legal right under the policy 
by bringing suit against the defendant for 
the amount of the judgment, or whether he 
should try to reduce the risk of his legal 
stand by taking an appeal in the hope that 
he would get a new trial and escape liability. 
In this predicament, having been told by 
the defendant it would not pay the judg- 
ment and having been told an appeal would 
not be prosecuted, and after having heard 
counsel for the defendant try the case and 
argue his non-liability, was plaintiff entitled 
to seek impartial counsel and advice? Was 


MULHINATHIENUENUUNOUADEAUAYRANENOODUNDEAUOLESUEOTONOOOUEOEOLENUONEAUONOEGENDENANNUEGENUENL EGON EA TONA TALE EOTTD UA OA ELD OATED EDEN EGA EOE A AA ETA ETON TEATS 


RESERVED RIGHTS 


HADETALL LADEN LAAT AAA ADTRAN NATHANAEL TANASE AANA AANA AE TAHA NENA AUAATAH AEA AA AUTEN HADNT ELAN EAE NU ANN 


this the coverage plaintiff bargained for in 
his contract of insurance? I feel he was 
entitled to seek new counsel and this was 
not the coverage bargained for. I reach 
this conclusion because seeking other coun- 
sel was, it seems to me, the only reasonable 
course to pursue. When told the defendant 
company would not pay the judgment and 
that there was no merit in an appeal, every 
avenue was closed to him if he heeded this 
advice and he would have to pay the judg- 
ment and bring suit for its recovery against 
the defendant company. But the plaintiff 
in his contract with the defendant did not 
bargain for a lawsuit. He bargained for 
coverage, including the payment of a judg- 
ment if assessed against him, and it was 
the duty of the defendant, if it chose to 
guess at the legal responsibility under its 
contract, to guess right or to take all the 
consequences which flow from a bad guess, 
one of which was—on account of the pre- 
dicament they had placed plaintiff in by 
their acts and conduct—his necessity to 
resort to his own counsel, which I hold was 
justifiable under the particular facts here 
and he should be compensated. This con- 
clusion does not impugn the judgment of 
the defendant in advising against an appeal, 
for in fact their judgment was sustained 
by the Appellate Court, but rather it does, 
as it seems to me it should, compensate 
plaintiff for expenses incurred, by reason 
of the inconsistency of defendant’s position. 
We must examine plaintiff’s position not in 
the light of the fact that defendant’s judg- 
ment with respect to an appeal was vindi- 
cated, but rather as of the time he was told 
the defendant would not pay this judgment 
and there was no merit in an appeal. What 
faith could one have in defendant’s judg- 
ment with respect to an appeal when colored 
with the assertion they would not pay the 
judgment? The answer, it seems to me, 
is that placed in this predicament by the 
defendant, the plaintiff should not be pe- 
nalized for an attempt to escape liability, and 
thus avoid the necessity of a lawsuit against 
defendant. 


“This question of the payment of the costs 
of appeal flows, it seems to me, from the 
basic question here resolved against the 
defendant as to whether the plaintiff was 
within the exclusion provision of the policy. 
This was purely a question of law which 
they should have resolved one way or the 
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other before taking any part in the case, 
and nothing happened, nor could happen, in 
the trial of the case which changed or could 
have changed the question except a verdict 
for Ginder, the plaintiff in this case. In 
other words, it was unlike Mason-Henry 
Press v. Aetna Life Insurance Co., 211 N. Y. 
489, and S & C Motor Hire Co. v. New York 
Indemnity Co., 255 N. Y. 69, for in these 
cases a definite factual element which de- 
termined the question of defendant’s lia- 
bility was resolved at the trial. Here the 
defendant company attempted to eat their 
cake and have it, hoping that the legal posi- 
tion they took with respect to the exclu- 
sion paragraph of the policy was a cor- 
rect one.” 

Although the court mentions the Mason- 
Henry Press case, supra, and the S & C Motor 
Hire Company case, these were not cases 
involving an appeal. A question of fact 
was involved in each case; and in both, the 
judgment was for the insurer. Apparently 
the court in the Ginder case was relying on 
the difference between a question of fact 
and the question of law. This illustrates 
another means which the courts use to de- 
cide for or against a waiver. 


Conclusion 

Apparently, in order to avoid a waiver 
of exceptions and to prevent the doctrine 
of equitable estoppel applying in the investi- 


gation of claims and in the defense and ap- 
peal of suits where such obligations are 
performed on behalf of the insured, the fol- 
lowing ten rules should be observed by 
the insurer: 


1. Define its position clearly by agree- 
ment. 


2. Act with reasonable promptness in ad- 
vising insured of any action which might 
affect his position. 

3. Clearly advise the insured of his posi- 
tion with respect to all parties concerned. 

4. Strictly abide by the terms of the 
agreement. 

5. Perform all obligations in utmost good 
faith. 

6. Do. not 
manner. 


mislead the insured in any 


7. Do not permit insured to incur addi- 
tional expense or be placed in a position 
where he must perform additional obliga- 
tions. 

8. Do not proceed and then withdraw, 
thereby affecting material rights of insured. 

9. Do not cause any change in insured’s 
position whether to his advantage or dis- 
advantage. 

10. A mistake in judgment by insurer 
does not evince bad faith, but might furnish 
cause for change in insured’s position. 


[The End] 


ne 


Larson Discusses Insurance Problems 


Commissioner, Larson of Florida, president of the National Association of 
Insurance Commissioners, in an address before the annual meeting of the 
American Life Convention, discussed the possibility of new annual statement 
forms, further improvements in examination procedures, investment limitations, 
the possibility of using the Commissioners’ new central office as a clearing house 
for distribution of rulings and opinions of attorneys general, the need to clear 
up the “mail-order” situation, and the need for greater uniformity in admission 


requirements for the several states. 


SVMUTNETTAUEDAAUDOTAAAUUEDEAAATAAAAA AA ATA GAA AAA AA TA AN 


PAGE 898 


ILJ—NOVEMBER, 1948 


YUM 


Ap- 
are 
ol- 
by 


ee- 


ad- 
xht 


)Si- 
ed. 


the 
0d 
ny 


i di- 
ion 
ga- 


aw, 
‘ec. 
l’s 
lis- 


rer 
‘ish 


nd] 


una 


148 


YUM 


The Incontestable Clause 


By SAMUEL J. GOLDSTEIN OF THE PENNSYLVANIA BAR 


DOES THE DEL BIANCO CASE MAKE NEW LAW IN REGARD 


TO THE 


TIME INVOLVED IN THE INCONTESTABLE PERIOD? 





TM HE PROBLEM of defining what is a contest under 

the language of the incontestability provision in the life 
insurance policy has been beset by many pitfalls. 
enough the problem is not easy of solution; witness the fact 
that there is a wide divergence of opinion in the several 
jurisdictions. Although the answer to this question had ap- 
parently been settled and decided by the United States Su- 
preme Court, nonetheless, from time to time, decisions arise 
which are seemingly at variance with the Supreme Court rule. 


Recently, the Superior Court of Pennsylvania, in the case 
of New York Life Insurance Company v. Del Bianco, 12 CCH 
Lire Cases 1051, 56 Atl. (2d) 319, 161 Pa. Super. 566, de- 
fined a contest rather loosely and apparently relaxed the rule 
concerning ambiguity in the construction of life insurance 


clauses in favor of the insurer. 


Commencement of Suit 


In the Del Bianco case, the policy of 
life insurance was issued on January 4, 1944, 
and contained the incontestability 
clause as provided for by statute: “This 
policy after two 
years from its date of issue except for 
non-payment of premium and except as to 
provisions and conditions relating to double 
indemnity and disability benefits.” The in- 
sured died on December 10, 1945, following 
which the beneficiary filed proofs of death 
to secure payment of the principal sum. 
On January 3, 1946, the insurer issued a 
summons in equity which was served on 
the defendant on January 4, 1946; on 
January 5, 1946, the insurer notified the 
beneficiary of its intention to avoid and 
rescind the policy on the ground of fraud 


usual 


shall be incontestable 


and misrepresentation. The bill of com- 
plaint, seeking to rescind the policy on the 
ground that it was obtained through the 


Strangely 





fraud of the insured, was served and filed 


on January 14, 1946. 


The insurer alleged that the issuance of 
the summons was in compliance of and by 
virtue of a provision of the Act of June 5, 
1915, P. L. 847, Section 1, which provides 
as follows: 


“Hereafter, proceedings in equity may be 
commenced without first filing a bill in 
equity, by the issuance of a writ of sum- 
mons, which shall be issued by the pro- 
thonotary in the form prescribed by law 
for writs of summons in personal actions 
at law, and describing the cause as a pro- 
ceeding in equity; and, unless and until 
otherwise provided by the Supreme Court 
equity rules, such summons shall be re- 
turnable and shall be served as writs of 
summons in personal actions at law are 
returnable and are served. 


“The bill in equity may be filed with 
the praecipe for the writ or within ten 
days after the issuance of the writ. The 
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defendant shall within thrity days after 
the return of the writ, file his demurrer or 
answer the bill. In default of compliance 
therewith, the plaintiff may, at his election, 
enter an order as of course in the cause 
that the bill be taken pro confesso. Subject 
to the provisions of this act, the cause 
shall proceed according to the equity rules 
heretofore or hereafter prescribed by the 
Supreme Court. This act is not intended 
to prevent the commencing of a suit in 
equity by the filing of a bill as heretofore 
provided.” 


Existence of ‘‘Contest’’ 


The case was adjudicated in the court 
below on. the pleadings; the defendant ad- 
mitted that there was fraud and countered 
with the legal position that the insurance 
company came into court too late to con- 
test the policy. Since the anniversary date 
of the policy was January 4, 1944, the 
defendant took the position that January 3, 
1946, was the last day of the two-year 
contestability period. The court held 
otherwise and included January 4, 1946, 
as the last day of the two-year period; but 
this conclusion is to be seriously questioned 
since the two-year incontestability clause is 
unlike a statute of limitation, as will be 
seen later in this article. The court held 
that in accordance with the Act of 1915, 
this constituted the commencement of the 
proceeding. With this position, counsel has 
no quarrel, but the court then said that 
the commencement of this proceeding con- 
stituted a contest within the meaning of 
the provision of the policy. In this latter 
position, the lower court relied on Killian 
v. Metropolitan Life Insurance Company, 
251 N. Y. 44; 166 N. E. 798, decided by 
Justice Cardoza who, speaking for the 
court, said: ' 

“A contest, then begins when the insurer 
avoids, or seeks to avoid, the obligation of 
the contract by action or defense. If the 
insured or the beneficiary is plaintiff, suing 
to declare the policy in force or to recover 


money due, the contest takes its start 
when the insurer serves an answer dis- 
claiming liability.. If insured and bene- 


ficiary hold back, preferring to wait till the 
time for contest has expired, the point of 
beginning is the time when the insurer sues 


in equity to declare the policy annulled. .. .” 
[Italics supplied] 

It seems quite clear that on January 4, 
1946, the insurance company did not sue 
in equity to declare the policy annulled. 
It merely issued and served a summons in 
equity which can or might be issued for 
many reasons other than rescission. 


In the appellate court the defendant, 
taking the position that if the commence- 
ment of a suit by the issuance and service 
of a summons in equity was a sufficient 
contest, urged that the last day of the 
two-year incontestability clause was 
January 3, 1946; hence the insurer comes 
too late. This proposition is based on 
the difference between an ordinary statute 
of limitation and a contractual limitation 
in a policy (Home Fire Insurance Company 
of Omaha v. Murray, 59 N. W. 102 (Neb.); 
33 Corpus Juris, 77, Section 786). 


The only case apparently in point is 
Meridian Life Insurance Company v. Milan, 
188 S. W. 879, where the policy was issued 
on June 8, 1914, and contained a one-year 
incontestability provision against suicide. 
The insured committed suicide on June 8, 
1915, and the court affirmed a judgment 
for the plaintiff beneficiary. Here, the one- 
year period expired at midnight on June 7, 
1915, since the date of the policy is included 
in reckoning the period’ after which it is 
incontestable. 


Majority Rule 


The defendant relied on what was ap- 
parently the majority rule in most juris- 
dictions, a number of which cases will be 
mentioned. In Pennsylvania, the case of 
National Life Insurance Company v. Kessler, 
120 Pa. Super. 277, held that the imsurer 
must by some definite steps, specifying the 
grounds of complaint, disclaim liability with- 
in the contestable period. In Prudential 
Insurance Company v. Ptohides, 122 Pa. 
Super. 469, the court held as follows: 


“The only legally effective way in which 
the insurer may contest its liability is by 
a contest in Court either by the institution 
of appropriate proceedings for the surrender 
and cancellation of the policy, or by making 
a defense to a suit brought within the period 
upon the policy.” [Italics supplied. ] 
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The following is stated at 37 Corpus 
Juris, 540, Section 276: 


“The incontestable clause imports a con- 
test by litigation [Hall v. Mutual Reserve 
Fund Life Association, 19 Pa. Super. 31; 
Jefferson Standard Life Insurance Company 
v. McIntyre, 294 F. 886; Northwestern Mu- 
tual Life Insurance Company v. Pickering, 
293 F. 496] and a mere notice of repudiation 
of the policy is not such a contest 
and will not extend the period of limita- 
tion [31 ALR 93; 45 LRANS 192; LRA 
1918D 1196]. A contest by insurer may 
be by affirmative action on its part or by 
defense to an action on the policy within 
the time specified.” 


Refusal To Pay 


In Riley v. Industrial Life & Health In- 
surance Company 4 CCH Lire Cases 681, 
11 S. E. (2d) 20 decided September 27, 
1940, in the Supreme Court of Georgia, 
it was held that a mere refusal to pay, 
while manifesting the insurer’s conception 
of its rights and its purpose to maintain 
them, does not constitute an attack upon 
the validity of the continued protection 
afforded by the contract of insurance; and 
in order to do this, some affirmative or 
defensive action in court is required. (Rose 
v. Mutual Life Insurance Company of New 
York, 19 F. (2d) 280; Cooley, Briefs on Insur- 
ance, Volume 8, Supplement, page 4491; 37 
Corpus Juris 540; Penn Mutual Life Insur- 
ance Company v. Childs, 7 S. E. (2d) 907; 
American Life Insurance Company v. Stewart, 
300 U. S. 203; Whetstone v. New York Life 
Insurance Company, 169 S. E. 352.) 


The controlling question is whether the 
insurer, within the two years, contested the 
policy on any ground affecting the original 
validity. In Trevino v. American National 
Life Insurance Company, 8 CCH Lire CAsEs 
297, 168 S. W. (2d) 656, decided February 
3, 1943, by the Texas Supreme Court, the 
insurance company filed a general demurrer 
and denial of liability within the contesta- 
ble period, but the amended answer and 
the initial pleadings setting forth the 
grounds of defense were not filed until 
more than two years after the issuance of 
the policy. The court gave judgment for 
the beneficiary on the theory that there 


had been no contest within the two-year 
period, and held that: 


“The language of the incontestable clause 
and of the statute (Sec. 3, Art. 4732) in 
the use of the words ‘contested’ and ‘in- 
contestable’ contemplates and intends to 
require the institution within the specified 
period of a proceeding in court to cancel 
the policy on account of original invalidity 
or the filing, within that period in a suit 
brought on the policy, of an answer setting 
up a ground of original invalidity to defeat 
recovery. American Natl. Ins. Co. v. Welsh, 
Tex. Com. App. 22 S. W. 2d 1063, Tex Civ. 
App., 3 S. W. 2d 946; Southern Surety Co. 
v. Benton, Tex. Com. App., 280 S. W. 551; 
Humpston v. State Mutual Life Assur. Co., 
148 Tenn. 439, 256 S. W. 438, 31 ALR 78; 
Mutual Reserve Fund Life Ass’n v. Austin, 
1 Cir., 142 F. 398, 73 CCA 498,6 L. R. A, 
N. S. 1064. [Italics supplied.] 


Effect of General Denial 


“The general denial filed by respondent 
within the two-year period was not, in our 
opinion, a contest within the meaning of 
the incontestable clause. Respondent did 
not thereby plead ill health of the insured 
or fraudulent representations by him as a 
ground of invalidity or as a defense to 
recovery, on the policy. The original an- 
swer in most general terms denied the 
averments of the petition and contained 
no allegations attacking the policy on ac- 
count of original invalidity. The petition 
alleged the execution and delivery of the 
policy. Upon its face the policy was valid. 
‘Until contested by the company, it had 
such force as upon its face it purported to 
have. Mutual Reserve Fund Life Ass'n 
v. Austin, 1 Cir., 142 F. 398, 73 CCA 498, 
6 LRA, N.S. 1064, 1067. 

“The plaintiff suing on the policy is not 
required either to plead or to prove that he 
was in sound health when the policy was 
issued or that he made no false repre- 
sentations as to his health. II] heath of the 
insured and fraudulent representations by 
him as to the condition of his health are 
extrinsic facts, matters of defense, upon 
which the insurer may rely in contesting 
the policy that. evidences its liability. It 
has the burden of alleging and proving 
those facts. Southern Surety Co. v. Benton, 
Tex. Com. App., 280 S. W. 551; American 
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Nat. Ins. Co. v. Fawcett, Tex. Civ. App., 162 
S. W. 10; American Nat. Ins. Co. v. Ander- 
son, Tex. Civ. App., 179 S. W. 66; National 
Life & Accident Ins. Co. v. Taree, Tex. Civ. 
App., 8 S. W. 2d 291; National Life & 
Accident Ins. Co. v. Doman, Tex Civ. App., 
31 S. W. 2d 865; Washington Fidelity Nat. 
Ins. Co. v. Stewart, Tex. Civ. App., 54 S. W. 
2d 838; Dorsey Life Ass’n v. Davis, Tex. 
Civ. App. 90 S. W. 2d 270; Piedmont & 
Arlington Life Ins. Co. v. Ewing, 92 U. S. 
377, 23 L. Ed. 610. 


“In American Nat. Ins. Co. v. Lawson, 
133 Tex. 146, [1 CCH Lire Cases { 1085], 127 
S. W. 2d 294, 295, it is held that the pro- 
vision that no obligation is assumed by the 
company unless on the date of the policy 
the insured is in sound health, ‘should be 
construed as a condition precedent to the 
policy’s becoming effective.’ But the case 
does not hold that the insured has the 
burden of pleading and proving that he was 
in good health when the policy was issued. 
As to the original validity of the policy, 
the insured makes a case, prima facie, when 
he pleads and proves the execution and 
delivery of the policy. The insurer by 
pleading and proving extrinsic facts show- 
ing the breach of the condition precedent 
avoids the policy, which, because it has 
been issued and delivered and is valid on 
its face, is to be regarded, until so avoided, 
as valid and subsisting. Carpenter v. Provi- 
dence Washington Ins. Co., 10 Pet. 495, 
509, 510, 10 L. Ed., 1044, 1050; Mutual 
Reserve Fund Life Assn. v. Austin, 1 Cir., 
ioe F. 396, 73 C. C. A, 468,6 L. RB. A., 
N. S. 1064. 


“The general denial puts the plaintiff 
upon proof of every fact essential to his 
case. By it issue is joined upon all of the 
material facts asserted by the plaintiff ex- 
cept those which are required to be denied 
under oath. Rule 20’ for district and 
county courts (old rules); Rule 92, Texas 
Rules of Civil Procedure; Stayton’s Method 
of Practice in Texas Courts, p. 786, sec. 
733; W. L. Moody & Co. v. Rowland, 100 
Tex. 363, 370, 90 S. W. 1112. ‘Under his 
plea of general denial, a defendant may 
introduce any testimony which goes to dis- 
prove the facts alleged and proved by the 
plaintiff, but cannot avoid the legal con- 
sequences of such facts, unless he plead the 
matters in avoidance upon which he relies.’ 


Good v. Chiles, Tex. Com. App., 57 S. W. 
2d 1100, 1101; W. L. Moody v. Rowland, 
supra; Smothers v. Field, Thayer & Co., 
65 Tex. 435. 


“In this case the facts essential to peti- 
tioner’s case, the material facts asserted in 
her petition, are the issuance and delivery 
by respondent of the policy insuring the 
life of her brother for $357.00 payable to 
her as beneficiary, the payment of the 
premiums, the death of the insured, the 
making of proof of death, and the demand 
for payment. She did not allege, and as 
has been said she was not required to 
allege, that the insured was in sound health 
when the policy was issued or that he made 
no false representations as to his health. 
3y the general denial, therefore, issue was 
not joined as to the condition of the in- 
sured’s health on the date of the policy or 
as to representations made by him; and 
under the general denial, respondent would 
not have been permitted to introduce evi- 
dence as to those matters. It follows that 
the general denial was not, within the 
meaning of the incontestable clause, a con- 
test of the policy on the grounds relied 
upon by respondent to affect its original 
invalidity.” 

In support of its position that the last 
day of the two-year period would have 
been January 4, 1946, the insurer cited 
Metropolitan Life Insurance Company v 
Lodzinski, 194 Atl. 79, and New York Life 
Insurance Company v. Bullock, 26 F. (2d) 
666, which are in point. 


The proceedings in the instant case were 
approved in New York Life Insurance Com- 
pany v. Dickler, 135 N. Y. Misc. 594, where 
the court held that a mere issuance of a 
summons by the insurer is a contest of the 
policy. This decision was affirmed without 
opinion by the appellate division of the 
New York Supreme Court (229 App. Div. 
775). A New Hampshire case, Amoskeag 
Trust Company v. Prudential Insurance Com- 
pany, 185 Atl. 2, also sustained the insurer’s 
position in this case, as does Scharlach v. 
Pacific Mutual Life Insuxance Company, 9 
F. (2d) 317, and Joseph v. New York Life 
Insurance Company, 139 N. E. 32 (IIl.). 


The insurer admitted that the usual rule 
was laid down in the Killian and Ptohides 
cases, but reconciled the decisions of the 
Amoskeag, Scharlach and Joseph cases by 
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restating the rule to provide that where the 
insurer takes the first affirmative step in 
the litigation which looks forward and is 
necessary for asserting the defense of fraud, 
the policy is contested. 

The Superior Court of Pennsylvania, in 
affirming the judgment in favor of the 
insurer, relied on the Killian and Ptohides 
cases, the precise language of which is 
authority for the contrary position! In 
addition, the court relied on the proposition 
that an incontestability clause “resembles” 
a statute of limitations and the mere issu- 
ance of the writ tolled the contractual 
limitation. 


Conclusion 


The writer contends that the decision in 
the Del Bianco case was bad law and not 
in accord with logical and well-reasoned 
principles of law heretofore decided. It 
has the effect of adding to the incontesta- 
ble period the additional time for filing a 
complaint after the issuance of a writ of 
summons, assuming that the writ of sum- 
mons was issued on the last day of the 
limitations period. 

A lower court decision in Pennsylvania, 
Prudential Insurance Co. v. De Pierro, 34 
Luzerne Legal Register 113, is a recent 
expression of the usual and most accepted 
principle. There, the beneficiary filed suit 


to recover the proceeds of a life insurance 
policy following the death of the insured 
by merely issuing a writ of summons. The 
defendant, of course, could not file an 
answer on the merits but could enter a 
general appearance. Under the ruling of 
the Del Bianco case, it appears that the 
general appearance followed by a properly 
timed answer to the merits would have 
constituted a timely defense asserting fraud, 
but the lower court held that without 
having an opportunity of filing an answer 
to the merits, it is possible that the two- 
year period might expire before the plaintiff 
files his statement of claim; hence, the 
insurer would have been precluded from 
setting up an answer on the merits assert- 
ing fraud. Following the suit, the insurer 
filed a bill in equity to rescind the policy, 
and the plaintiff beneficiary filed preliminary 
objections which were dismissed. The 
grounds to the objections were that the 
insurer had an adequate remedy at law, 
but the court, in view of the foregoing 
position, did not agree. 


In conclusion, your writer is firmly of 
the opinion that a defense asserting fraud 
within the limitations period or a suit to 
rescind on the ground of fraud within the 
limitations period, means exactly what it 
says—mainly, that the ground for the 
rescission must be set forth in the plead- 


ings. [The End] 


_—_{$ 


New Mexico Permits Machine Vending of Air Policies 


Sale of airline trip policies by vending machines is permissible in NewMexico, 
provided that either the agent or some person in charge of the premises where 
the machine is located has a license to act as agent for the insurance carrier, 


according to a recent ruling by Assistant Attorney Gerieral Wollard. 


The In- 


surance Department was warned not to permit a machine to be operated where 
a licensed agent is not on the spot for supervision of policy issuance or reim- 
bursement should the machine break down. 


Alaska Orders Filing of Rates 


Insurance Commissioner Boyle of Alaska has served notice on non-resident 
brokers licensed by the Territory that they must file rates of unauthorized car- 


riers writing risks in Alaska. 
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Opinions here and there: 


“The Attorney General Says—” 


BENEFICIARY’S CONSENT 
REQUIRED TO EXCHANGE POLICY 


The Insurance Commissioner received a 
complaint from a life insurance policy- 
holder who held a twenty-payment life 
policy which was fully paid several years 
ago. There was a loan against the policy, 
and the policyholder had applied to the 
insurance company for a new paid-up life 
policy, presumably in a smaller amount, 
with the indebtedness cancelled. The com- 
pany refused to comply with the request 
unless the policyholder first secured the 
consent of the beneficiaries named in the 
policy, or unless he exercised his right to 
change the beneficiary by naming his estate. 
The Attorney General ruled that the insur- 
ance company was entirely justified in its 
position, inasmuch as under the decisions 
of the Colorado courts, the beneficiary has 
a vested interest which cannot be cut off 
unless the beneficiary consents or unless 
there has been a change in beneficiary as 
permitted by the policy —Opinion of the 
Colorado Attorney General, October 6, 1948. 





STATE PRISON INSURANCE 
OF INDUSTRIAL INVENTORIES 


Section 2055 of the Penal Code authorizes 
the Director of Corrections to insure industrial 
inventories at San Quentin against fire or 
marine loss, the cost of the insurance to be 
paid from the manufacturing revolving fund. 
Could state funds be used to insure industrial 
inventories in state prisons other than San 
Quentin against fire or marine loss? In the 
light of the express prohibition in Section 11007 





of the Government Code, the Attorney Gen- 
eral advised that the authorization to 
insure industrial inventories at San Quentin 
against fire loss is limited to that institu- 
tion and cannot be extended to authorize 
fire insurance of articles manufactured at 
other penal institutions. The enactment 
of Section 2055 of the Penal Code, ex- 
pressly authorizing insurance against 
marine loss of articles made at San Quentin 
strongly indicates that the legislature 
believed that the Director of Corrections 
lacked the power so to insure in the absence 
of an express and specific legislative au- 
thorization to that effect. Similarly, the 
enactment of Section 2728 of the Penal 
Code sanctioning the procuring of insur- 
ance against marine loss of all jute owned 
by the state lends support to the proposi- 
tion that separate and apart from statutory 
authorization, there exists no general power 
in the Director of Corrections to expend 
state funds for insurance against marine 
loss.—Opinion of the California Attorney 
General, September 24, 1948. 


“CARLIFE GUARANTY” 
NOT AN INSURANCE CONTRACT 


The Insurance Department forwarded to 
the Attorney General a “Carlife Guaranty 
Agreement” issued by D. S. & D. Motors, 
an authorized Dodge-Plymouth safes and 
service representative and direct factory 
dealer, to the owner of a new Dodge motor 
car purchased from a Dodge motorcar sales 
agent, for consideration of payment by the 
owner of $10. The Attorney General was 
asked to advise whether the agreement was 
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such a contract of insurance as would 
subject the writer of the agreement to the 
provisions of Article 48A of the Annotated 
Code of Maryland. The agreement protects 
the owner of the vehicle against “any de- 
fective material, workmanship, or wear 
which may appear in the normal use of the 
automobile.” Since the risk which the 
agreement purported to protect against was 
nothing more than the risk of inherent 
weaknesses in the article itself and was in 
no manner related to perils outside of and 
unrelated to defects in the article itself, 
the Attorney General concluded that the 
agreement was not a contract of insurance 
and that the issuing company was not sub- 
ject to the provisions of Article 48A of the 


Annotated Code of Maryland.—Opinion of 


the Maryland Attorney General, October 2, 
1948, 


INSURING OF BUSES 
BY COUNTY ‘SCHOOL BOARD 


A county school superintendent inquired 
if a board of education should carry lia- 
bility or property damage insurance on 
buses which are owned by the school sys- 
tem and which have official licenses. 
Section 160.310, Kentucky Revised Stat- 
utes, provides that each board may provide 
its liability and indemnity insurance against 
the negligence of drivers or operators of 
buses owned and operated by the board, 
and further, that if transportation of pupils 
is let out under contract, the contract 
“shall” require the contractor to carry 
indemnity or liability insurance. Remark- 
ing that the constitutionality of the act 
had been upheld, the Attorney General con- 
cluded that board members would be held 
personally liable should an injury occur by 
reason and for failure to protect them- 
selves with insurance.—O pinion of the Ken- 
tucky Attorney General, September 23, 1948. 





GROUP INSURANCE PLAN 
RESTRICTED TO ONE EMPLOYER 


The Florida Insurance Commissioner in- 
quired of the Attorney General whether 


the employees of four corporations under 
a common ownership might be included in 


one group life insurance plan and one group 
plan providing reimbursement for surgical 
fees, hospital room, board and _ other 
charges. Both questions were answered in 
the negative. Section 635.05 (3), Florida 
Statutes, 1941, as amended, relating to 
group life insurance, and Sections 4 B and 
C, Chapter 24,087, Laws of Florida, Acts 
of 1947, relating to group accident and 
sickness insurance, permit a group of em- 
ployees of not less than twenty-five “of any 
employer” to obtain such insurance. The 
wording is restricted to a single employer 
of the employees involved, and does not 
contemplate more than a single employer.— 
Opinion of the Florida Attorney General, Sep- 
tember 4, 1948. 


“HOSPITAL CARE” SERVICES 
DISCUSSED 


The Attorney General was asked for an 
opinion as to whether a hospital service 
corporation organized under Article IX-C 
of the Insurance Law may furnish to sub- 
scribers radiology, pathology, anesthesi- 
ology and physical therapy services as a 
part of hospital service. Every hospital 
service corporation operating in the State 
of New York presently furnishes all or 
some of the services in dispute. The con- 
tention was raised that these are “medical” 
services and may not be included in 
“hospital” service furnished by hospital cor- 
porations. The Attorney General replied 
that radiology, pathology, anaesthesiology 
and physical therapy are medical services, 
but that this does not determine the pro- 
priety of such services being included in 
those furnished by a hospital service cor- 
poration organized and operated under 
Article IX-C. The sole question to be 
answered in resolving the current issue is 
whether it is the hospital that furnishes 
the services or whether the radiologist, 
pathologist, anaesthetist or physical thera- 
pist has been engaged by the patient. The 
Attorney General concluded that a hospital 
plan might properly furnish to subscribers 
radiology, pathology, anaesthesiology and 
physical therapy as a part of hospital serv- 
ice.—Opinion of the New York Attorney 
General, September 14, 1948. 
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UNLICENSED INSURER BARRED 
FROM ADVERTISING PRIVILEGES 


Act No. 23 of the Fourth Extra Session 
of 1935 prohibits the publication, printing 
or radio broadcasting of advertisements by 
insurance companies or associations not 
authorized to do business in the State of 
Louisiana and requires that certificates 
from the office of the Secretary of State 
accompany all insurance advertisements 
before they are accepted for publication, 
printing or radio broadcasting. Conse- 
quently, the Attorney General advised that 
the Physicians Casualty Association of 
America, of Omaha, Nebraska, which was 
not authorized to do business in the State 





of Louisiana, was not privileged to adver- 
tise in publications within the State of 
Louisiana.—O pinion of the Louisiana Attor- 
ney General, September 22, 1948. 


FINANCIAL RESPONSIBILITY ACT 
INTERPRETED IN OREGON 


Informing the Attorney General that at 
the present time certificates are not issued 
by the insurance companies until after an 
accident has occurred, the Secretary of 
State asked to be advised whether or not, 
under the Oregon Financial Responsibility 
Act, insurance carriers are required to file 
a certificate upon the issuance of a policy 
regardless of whether an accident has 
occurred, Section 115-415, O. C. L. A,, 
amended by Section 13, Chapter 295, 





Oregon Laws 1943, reads: “Every insurance 
carrier . . . shall file with the secretary of 
state on behalf of the insured, written cer- 
tificate or certificates, immediately upon 
the issuance of such a policy.” The Attor- 
ney General replied that the language of 
the statute clearly indicated that it was 
mandatory for insurance carriers to file the 
certificates with the Secretary of State 
immediately upon the issuance of a motor 
vehicle liability policy or an operator’s 
policy meeting the requirements of the 
Financial Responsibility Act.—Opinion of 
the Oregon Attorney General, September 3, 
1948. 


COUNTY'S LIABILITY— 
COLLAPSE OF BRIDGE 


As a gravel truck crossed a bridge on a 
county road, the bridge collapsed. The 
truck fell into the stream and the driver 
was killed. The widow of the driver, who 
was about to commence suit against the 
county, agreed to compromise and settle for 
$350. The county, realizing that it could 
not legally pay a claim based on negligence 
if presented through channels, inquired 
whether by way of compromise of a law 
suit to avoid payment of attorneys’ fees, 
witness fees and other costs, it could legally 
pay $350 for the complete settlement and 
dismissal of the claim. The Attorney Gen- 
eral replied in the negative. A county is 
not liable for injuries caused by a defective 
bridge, and the commissioners’ court is 
without authority to pay any part of an 
asserted claim against the county for which 
the county has no legal kability.—Opinion 
of the Texas Attorney General, August 6, 
1948. 


HOSPITAL MAY SELL 
FAMILY MEMBERSHIPS 


The Fruita Community Hospital Associ- 
ation, a nonprofit corporation, proposed t» 
finance the construction of a new hospital 
in Fruita by selling family memberships 
upon which an annual charge would be 
made, An inquiry was addressed to the 
Attorney General as to whether such a 
plan would violate any of the laws of the 
State of Colorado, particularly with refer- 
ence to insurance. The Attorney General 
replied that he knew of no law which 
would preclude the sale of such member- 
ships by a nonprofit corporation.—O pinion 
of the Colorado Attorney General, Septem- 
ber 24, 1948. 





LICENSED RESIDENT AGENT 
MAY ACT AS ADJUSTER 


The Insurance Commissioner inquired 
whether a licensed resident agent of a fire, 
marine, casualty or surety insurer might 
be issued a license as an adjuster under 
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Chapter 23966, Laws of Florida, Acts of 
1947, Section 1 of which defines such an 
adjuster to be “a person who indertakes, 
either in behalf of the insurer or insured, 
to ascertain and determine the amount of 
any claim, loss or damage payable under 
any contract of insurance and/or under- 
takes to effect settlement of such claim, 
loss or damage,” and Section 9 of which 
provides that “any person in this state who 
holds a current license as a resident agent 
of an insurer in this state may adjust losses 
for such insurer in this state without the 
requirement of obtaining a license under 
this Act.” The question arose as to the 
effect of the last-quoted portion of Chapter 
23966 on Section 627.08, which provides 
that “no person employed by a fire, marine, 
casualty or surety insurer on a salary basis 
or representing any such insurer in 
capacity except primarily to solicit, negoti- 
ate or effect contracts of insurance, surety 
or indemnity on a strictly commission 
basis, shall be deemed or held to be an 
insurance agent or solicitor.” The Attor- 
ney General ruled that it was doubtful 
that there had been a repeal by implication 
as to adjusters, their duties and compensa- 
tion. The authority found in Chapter 23966 
for a licensed resident agent to adjust losses 
for the company he represented reasonably 
indicated that it was not the legislative 
determination that it was inimical to public 
welfare for such to be done.—Opinion of 
the Florida Attorney General, September 7, 
1948. 


any 


INSURANCE AGENTS 
ACTING AS ADJUSTERS 


Several insurance companies licensed to 
do business in North Carolina entered into 
agency agreements which provided that the 
agent would have the right to adjust and 
pay losses arising under the policies written 
by the agent, or to designate a claims 
representative to adjust “and pay such 
losses. The Insurance Commissioner in- 
quired whether the clause could be included 
in the agency contracts in view of G. S. 
58.51.1, which provides: “On behalf and 
on request of an insurer for which he is 
licensed, any agent may from time to time 
act as an adjuster and investigate and re- 
port,upon claims without being required to 
be licensed as an adjuster.” Pointing out 
that the clause went further than Section 
58.51.1, which authorizes the agent to act 
as an adjuster “from time to time” only 
and does not authorize the agent to pay 
losses, the Attorney General advised the 
Insurance Commissioner that he had the 
right to disapprove agency contracts which 
give a licensed agent, who had not been 
licensed as an adjuster, unlimited authority 
to adjust and to pay any and all claims 
arising under the policies written by such 
agent. He added that the statute seems to 
recognize that agents may serve as adjusters 
when licensed as adjusters and may serve 
when not licensed as an adjuster when 
meeting the conditions of the section.— 
Opinion of the North Carolina Attorney 
General, August 12, 1948. 
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Group or Blanket A. & H. Rates Held Discriminatory 


It came to the attention of the New York Insurance Department that a 
number of authorized insurers were writing group accident and health insurance 
under the compulsory disability insurance laws of other states at rates which 
were lower than those charged in New York for comparable insurance benefits. 
In some instances the premium rates were fifteen per cent lower than the basic 
rate, and in other instances they were graded according to the size of the group. 
The Department ruled that the writing of group and blanket accident and health 
policies in New York at premium rates which were higher than those charged in 
other states for comparable benefits constituted an unfair discrimination and a 
violation of Section 209 of the New York Insurance Law, and furthermore, that 
the commission of an act prohibited by Section 209 was also one of the defined 
acts and practices enumerated in Section 273 as “unfair methods of competition 
and unfair and deceptive acts or practices in the business of insurance.”—Ruling 
of the New York Insurance Department, October 15, 1948. 
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GUEST OR EMPLOYEE? an accident caused by decedent’s ordinary 


negligence in the operation of the vehicle. 
(MICHIGAN) The burden resting on plaintiff was not 
met by testimony that she was employed 
by the decedent to do his housework, cook- 
ing, laundry and taking of telephone calls, 

Plaintiff, who accompanied defendant’s or that she took care of him during his 
decedent on a business trip, was injured in illness. The mere fact that an employer- 





@ Occupant injured 
Burden of proof 
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employee relationship may have existed be- 
tween them in some other field constitutes 
no proof that her accompanying the dece- 
dent on the trip was of some benefit to 
him, other than social, so as to remove the 
case from the operation of the guest statute. 
Judgment for plaintiff was reversed.—Brede- 
weg v. Boyce, Admx. Michigan Supreme 
Court. Filed September 8, 1948. 30 CCH 
AUTOMOBILE CASEs 182. 


PEDESTRIAN STRUCK 
BY UNLIGHTED VEHICLE 


(MICHIGAN) 


e Crossing intersection 
Contributory negligence 


An eighty-nine-year-old pedestrian was 
struck by defendants’ unlighted vehicle as 
he crossed an intersection at nine o'clock 
in the evening. When plaintiff started to 
cross, he saw traffic stopped on the south 
at Wilson Street and saw no cars to the 
north. Plaintiff was charged with knowl- 
edge that cars were stopped at Raeburn 
Street, a distance of 530 feet from where 
he was when he made an observation for 
cars to the north. If defendants’ car was 
among those stopped at Raeburn, plaintiff 
could not be charged with contributory neg- 
ligence as a matter of law in attempting to 
cross to the center of South Saginaw, a 
distance of thirty-two feet, when cars were 
stopped a distance of 530‘feet away. The 
contributory negligence of plaintiff, if any, 
presented a question of fact properly pre- 
sented to the jury. Judgment for plaintiff 
was affirmed.—Canning v. Cunningham et 
al. Michigan Supreme Court. Filed Septem- 
ber 8, 1948. 30 CCH Automosice Cases 185. 


DELIBERATE MISCONDUCT 


(MICHIGAN) 


@ Wrong side of road 
Guest injured 


Defendant’s son, while under the influence 
of intoxicating liquor, drove at a high rate 
of speed on the wrong side of the road and 
had to swerve to avoid oncoming traffic. 
His reply to the protests of plaintiff, a guest 
in the vehicle, indicated irritation and a de- 
termination to drive as he saw fit. He con- 
tinued some 700 feet on the wrong side of 


the highway directly in the path of a fully 
lighted approaching truck and then drove 
onto the shoulder on the wrong side of the 
road, colliding with the truck some fifteen 
feet off the shoulder. The court concluded 
that the elements necessary to constitute 
willful and wanton misconduct were pre- 
sented and that the trial court did not err 
in denying defendant’s motion for judgment 
n. o. v. Judgment for plaintiff was affirmed 
—Titus, etc. v. Longeran. Michigan Su- 
preme Court. Filed September 8, 1948. 30 
CCH Avutomosite Cases 187. 


VALIDITY OF JUDGMENT— 
NONRESIDENT MOTORIST 


(NEVADA) 


@ Service of process 
Full faith and credit 


Defendant, a Nevada corporation, was 
sued in a California court by Horsman to 
recover for injuries sustained when his auto- 
mobile was struck by an automobile owned 
by defendant corporation and driven on a 
California highway by one Berghorst, with 
defendant’s knowledge and consent. De- 
fendant corporation was served under the 
Nonresident Motorist’s Act, but failed to 
appear, whereupon a default judgment was 
entered against it. Defendant argued that 
the California judgment was void insofar 
as it purported to bind it personally, as its 
ultimate effect would be to deprive it of its 
property without due process of law. The 
validity of such a judgment depends upon 
the provisions of the statute making it 
reasonably probable that notice will be 
communicated to the person to be served. 
Defendant was notified of the pendency of the 
action by mail. The court was of the opin- 
ion that the provisions of the California 
statute were sufficient in that respect and 
that the California judgment was entitled 
to full faith and credit in the State of 
Nevada. The judgment of thte lower court 
was reversed with directions to enter judg- 
ment for plaintiff—Kroll v. Nevada In- 
dustrial Corporation. Nevada Supreme 
Court. Filed April 6, 1948. 30 CCH Auto- 
MOBILE CASES 233. 

Norman H. Samuelson, 118 West Second 
Street, Reno, Nevada, for Appellant. 


G. A. Ballard, Cladianos Building, Reno, Ne- 
vada, for Respondent. 
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FOOT CAUGHT IN BUS DOOR 


(MISSOURI) 
© Res ipsa loquitur 


Defendant’s bus was stopped and the exit 
door opened to let the passengers out. As 
plaintiff placed her left foot on the sidewalk 
and started to draw her right foot out of 
the exit door, the door closed and caught 
her leg and foot. The bus started up, and 
plaintiff swung around and grabbed hold of 
a window. She was carried on the outside 
of the bus in this position for a considerable 
distance before the bus was brought to a 
stop and she was released. The court was 
of the opinion that such an occurrence was 
one that did not happen in the ordinary 
course of events if those having manage- 
ment of the instrumentality used proper 
care. Certainly defendant possessed su- 
perior knowledge as to the cause of the 
accident. Proof of the surrounding circum- 
stances was such as to permit the inference 
that plaintiff's injuries were caused by de- 
fendant’s negligence, and thus the case was 
within the res ipsa loquitur rule. The order 
granting a new trial was reversed, and the 
cause remanded with directions to reinstate 
the verdict and judgment for plaintiff.— 
Mueller v. St. Louis Public Service Com- 
pany. Missouri Supreme Court, Division 
Two. Filed September 13, 1948. 30 CCH 
AUTOMOBILE Cases 215. 


HORSE BUCKS 
INTO PASSING VEHICLE 


(NEW MEXICO) 
e@ Last clear chance doctrine 


The deceased was riding in a borrow pit 
on the south side of the highway. About 
thirty-five feet before defendant overtook 
the horse and rider in’his automobile, the 
horse bucked out of the borrow pit onto 
the highway. Defendant, becoming aware 
of the deceased’s perilous position, immedi- 
ately applied his brakes and swerved abruptly 
to the left, or north, side of the highway, 
but the horse continued bucking in the di- 
rection of defendant’s oncoming automobile 
at about the center of the highway. The 
deceased’s widow, an eyewitness to the acci- 
dent, stated that defendant did everything 
he could to avoid being hit by the horse 


and that she was afraid he was going to 
turn his car over in trying to get out of the 
way. The court thought it clear that an 
issue on the last clear chance doctrine was 
not presented, inasmuch as the law does 
not require a defendant to exercise a greater 
care than that required of plaintiff for his 
own safety. Judgment for defendant was 
affirmed.—Floeck, Admr. v. Hoover. New 
Mexico Supreme Court. Filed April 27, 
1948. Rehearing denied, July 12, 1948. 30 
CCH Avutomosice Cases 220. 


Williams & Beimfohr, Tucumcari, New Mexico, 
for Plaintiff, Appellant. 


Rodey Dickason & Sloan, Frank M. Mims, 
Jackson G. Akin, Albuquerque, New Mexico, for 
Defendant, Appellee. 


OCCUPANT THROWN 
FROM TRAILER 


(TENNESSEE) 


e Left turn at intersection 
Status of occupant 


Defendant had asked plaintiff's decedent 
to assist him in moving some furniture. 
Two loads had been moved, and on the third 
load, the deceased placed an old rocking 
chair on some other articles in the trailer. 
Noting that the rocking chair was inse- 
cure, the decedent climbed into the trailer 
with the furniture. In negotiating a left 
turn at an intersection, the trailer struc’ 
a dip in the pavement, causing it to tip and 
the deceased to be thrown to the ground. 
The fact that a chest of drawers and a 
chair became dislodged and fell from the 
trailer was indicative of a want of care on 
the part of defendant in the operation of 
the car and trailer. Since defendant had 
asked the decedent to aid him in transport- 
ing the furniture, the deceased was a guest 
rendering a benefit to the host at the time 
of the accident, and defendant host was 
liable for a breach of ordinary care. Judg- 
ment for the administratrix was affiirmed.— 
Oder v. Parks, Admx., etc. Tennessee 
Court of Appeals, Eastern Division. Filed 
September 17, 1948. 30 CCH AvuToMoBILE 
Cases 238. 

Hale & Wisecarver, Jefferson City, Tennessee; 
Donaldson, Montgomery & Kennerly, Knoxville, 
Tennessee, for Plaintiff in Error. 

Ben S. Catlett, Franklin Park, C. T. Rankin, 


Jefferson City, Tennessee, for Defendant in 
Error. 


WOPEEELALUED EAD EA EA EU TED EED EAA EEA NA EUAN ENNN ANNAN NUNN EN MaN NUON ODeNONaeOLeNyeNON IAAL 


, 1948 


PAGE 910 


ILJ—NOVEMBER 





he 
an 
‘as 
eS 
fer 
his 
ras 
ew 
27, 


co, 


ns, 
for 


ent 
ire. 
ird 
ing 
ler. 
iSe- 
iler 
left 
ack 
and 
ind. 
la 
the 
on 
of 
had 
ort- 
1est 
ime 
was 
idg- 
d.— 
ssee 
‘iled 
BILE 


ssee ; 
ville, 


nkin, 
t in 


Und NNTEAAL 


948 


YUM 


AYLADUANANELDOAUAAEA AAA OAAA AANA AAA AAA AEA 


UNLIGHTED STREET TERMINUS 


(TENNESSEE) 


e@ Truck driven over embankment 
Municipality’s liability 





A truck operated by plaintiff's decedent, 
and in which a second plaintiff was a sleep- 
ing passenger, was driven beyond the ter- 
minus of a street where defendant city had 
failed to place barriers, lights or signs, and 
over an embankment onto railroad tracks 
where the vehicle was struck by a train. 
Defendant contended that there was no 
danger to persons driving toward the em- 
bankment which was not discernible by the 
exercise of ordinary care and with the ve- 
hicle under proper control, and that if any 
warning were needed, shrubbery, weeds and 
trees between the end of the pavement and 
the embankment provided adequate notice 
of the termination of the street. There was 
evidence to support the jury’s conclusion 
that the driver and the sleeping occupant 
were not intoxicated. Whether the city 
was duty bound to erect barriers or warn- 
ing signs and whether the decedent was 
contributorily negligent in driving at such 
a speed that he could not stop within the 
range of lights were issues of fact for the 
jury. Judgment for plaintiffs was affirmed. 
—City of Knoxville v. Shults, Admx., et al. 
Tennessee Court of Appeals, Eastern Sec- 
tion. Filed September 17, 1948. 30 CCH 
AUTOMOBILE CASES 237. 

O. M. Tate, Jr., Richard L. Carson, Knoxville, 
Tennessee, for Plaintiff in Error. 


A. J. Hartman, S. E. Hodges, Knoxville, Ten- 
nessee, for Defendants in Error. 


HOST LEAVES ROAD 


(ILLINOIS) 
® Wilful and wanton misconduct 


Plaintiff's intestate and a friend, both 
about seventeen years of age, accepted an 
invitation from defendant, a boy of about 
the same age, to ride with him from Mc- 
Clure to Thebes, Illinois. The three boys 
sat in the front seat, the decedent next to 
the door. The route approaching Thebes 
follows a curve to the right, down one hill 
and up another. Coming up the second 
hill, defendant’s car ran off the pavement, 
across a shoulder, across the converging 


road of a Y intersection, and into a ditch, 
where the decedent fell out of the car door, 
and the vehicle came to rest on him. Plain- 
tiff charged wilful and wanton misconduct as 
to speed, and produced the other guest as a 
witness, but he was not shown to have any 
reliable basis for forming a judgment as to 
the speed of the car. The trial court was 
fully warranted in finding for the host. 
Judgment for defendant was affirmed.— 
Wilmoth, Admx. v. Clutts et al. Illinois 
Appellate Court, Fourth District. Septem- 
ber 29, 1948. 30 CCH AvutTomosiLe CAsEs 
244. 

Lansden & Lansden, 216 Seventh Street, Cairo, 
Illinois, for Plaintiff, Appellant. 


Dewey & Cummins, John G. Holland, Halliday 
Estate Building, Asa J. Wilbourn, Dorothy Wil- 
bourn, Court House, Cairo, Illinois, for De- 
fendant, Appellee. 


SUBROGEE’S RIGHT OF ACTION 





(MASSACHUSETTS) 
@ Federal Tort Claims Act 
In an action by plaintiffs against the 


United States under the Federal Tort 
Claims Act for damage to an automobile 
belonging to plaintiff Gray through the 
alleged negligence of the driver of a Navy 
ambulance, defendant moved to dismiss as 
to the insurance company on tthe ground 
that the Tort Claims Act does not expressly 
grant consent to suit by the subrogee of 
a claimant, and that consent to be sued, 
being a relinquishment of sovereign im- 
munity, must be strictly interpreted. The 
Tort Claims Act provides that the United 
States may be sued for damage under cir- 
cumstances where the United States, if a 
private person, would be liable to the claim- 
ant for such damage in accordance with 
the law of the place where the act or omis- 
sion occurred, and the Federal Rules of 
Civil Procedure provide that every action 
shall be prosecuted in the name of the real 
party in interest. The court concluded that 
a private individual tortfeasor would not 
be liable to the insurer under the common 
law of Massachusetts in a suit brought in 
the insurer’s name as well as in the name 
of the assured, since the subrogee’s rights 
were equitable in nature, entitling him to 
sue the tortfeasor only in the name of the 
insured. Therefore, the United States was 
not liable to the insurer in a suit brought 
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in the insurer’s own name, and the motion 
to dismiss the complaint of the insurance 
company was allowed.—Gray et al. v. 
United States of America. United States 
District Court, District of Massachusetts. 
April 29, 1948. 30 CCH AuToMoBILE CASES 
259. 

Herbert S. Avery, 112 Water Street, Boston, 
Massachusetts, for Plaintiff. 


William T. McCarthy, United States Attorney, 
Edward D. Hassan, Assistant United States At- 
torney, for Defendant. 


USE OF TRUCK 
AFTER WORKING HOURS 


(LOUISIANA) 


@ Insurer’s liability 
Omnibus clause 
Respondeat superior 


The insured, who operated a sawmill, 
turned his truck over to Williams, an em- 
ployee, for the express purpose of taking 
other employees of the sawmill back and 
forth from work to their homes and for the 
additional purpose of delivering stove wood 
from the sawmill to various customers. It 
was clearly understood that while the truck 
would be kept by Williams at his house, it 
was to be used only for these purposes and 
not for his personal use. About ten o’clock 
one night, after receiving a message that a 
fellow employee had driven his car into a 
ditch, Williams went to assist him. Both 
Williams and the employee realized that the 
mission had nothing to do with their em- 
ployer. The employee’s taking of the in- 
sured truck from its usual parking place, 
long after working hours, without his em- 
ployer’s knowledge or consent and against 
the employer’s specific instructions for his 
personal use, was wrongful, illegal and un- 
authorized from start to finish. Since the 
employee’s use of the truck on the night of 
the accident was not With the permission 
and consent of his employer, plaintiff's de- 
mand against both the employer and the 
insurer of the truck under the omnibus 
clause were rejected.—Dominguez v. Amer- 
ican Casualty Company. Louisiana Court 
of Appeal, First Circuit. October 5, 1948, 
30 CCH Avutomosite Cases 307. 

Taylor, Porter, Brooks & Fuller, Baton Rouge, 
Louisiana, Carroll Buck, Amite, Louisiana, for 
Appellants. 


Ponder & Ponder, Amite, Louisiana, for Ap- 
pellee. 





GUEST THROWN 
THROUGH CAR DOOR 


(NEW JERSEY) 


© Host’s liability 
Owner’s liability 


Anthony Cutrale loaned his automobile to 
his brother, Carmen, who invited plaintiff 
Marie Arezzi to go on a pleasure ride, He 
drove over a road unfamiliar to his guest, 
moving over a bump at a speed of fifteen 
to twenty miles per .hour. The bump 
frightened Marie, and she informed her 
host, who laughed and said that she should 
see the next bump. In driving over the 
next bump, the car door opened and Marie 
was thrown from the vehicle. The trial 
court directed verdicts in favor of the owner 
and the driver, but on appeal, the court re- 
versed the judgment in favor of the driver, 
holding that the evidence presented a ques- 
tion of fact for the jury as to the host’s 
liability in proceeding at too high a speed 
when he had knowledge of the condition of 
the road. The judgment in favor of the 
owner was affirmed, since the brother was 
not operating the car as his agent, and since 
there was no evidence of any lack of proper 
condition of the lock.—Arezzi, etc., et al. v. 
Cutrale et al. New Jersey Supreme Court. 
Filed September 8, 1948. 30 CCH Auto- 
MOBILE CASES 220. 

Lieb & Kohn, 790 Broad Street, Newark, Nev 
Jersey, for Plaintiffs, Appellants. 


Harvey G. Stevenson, 19 North Harrison 
Street, East Orange, New Jersey, for Defend- 
ants, Respondents. 


MINOR CRUSHED 
BETWEEN TRAILERS 


(MISSOURI) 
e Circumstantial evidence 


Plaintiffs’ sixteen-year-old son, who was 
employed as a messenger for a railroad, was 
last seen coming out of the freight office at 
the north end of the block with an armful 
of mail and turning south along a line of 
parked trailers on the west side of the street. 
Defendant Becker, driving a tractor-trailer, 
entered the street, which was lined with 
freight houses and was without sidewalks, 
from the south, stopped for instructions, and 
was told to “side in” the equipment at Num- 
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ber 15 door. While doing this he heard a 
noise, and looking back saw the boy wedged 
between his own trailer and a trailer parked 
at Number 14 door. Plaintiffs charged the 
driver with failure to keep a lookout ahead 
and laterally for persons on the street, On 
appeal, the court sustained defendants’ con- 
tention that there was no substantial evi- 
dence to warrant a legitimate inference that 
the boy was in such a position immediately 
prior to the accident that if the driver had 
looked he could have seen him and avoided 
the accident. Judgment for plaintiffs was 
reversed.—Bowers et al. v. Columbia Ter- 
minals Company et al. St. Louis Court of 
Appeals, Missouri. September 21, 1948. 30 
CCH AvutTomosBiLe CASEs 224. 

Paul H. Koenig, William E. Dietz, 4 N. Eighth 


Street, Roberts P. Elam, 892 Arcade Building, 
St. Louis, Missouri, for Plaintiffs, Respondents. 


Thompson, Mitchell, Thompson & Young. John 
O. Hichew, Harold I. Elbert, 705 Olive Street, 
St. Louis, Missouri, for Defendants, Appellants. 


BAILOR SUES 
AFTER RECOVERY BY BAILEE 


(NEW JERSEY) 
®@ Res judicata 





Defendant recovered against the bailee of 
plaintiff’s bus for damage to his automobile. 
Did this judgment constitute a bar to an 
action by the bailor of the bus against the 
owner and driver of the car? The modern 
view is that a bailor at will may sue for the 
conversion or for harm to the chattel and 
recover full damages, and a valid judgment 
against him on the merits bars a subsequent 
action by the bailee against the third person 
to the same extent as if the first action had 
been by the bailee. A bailer for term may 
recover only for the harm done to his re- 
versionary interest, leaving the bailee free 
to prosecute an action for the injury done 
to his possessory interest. The bailee’s 
right to recover damages for the entire 
injury to the property rests, not upon the 
doctrine of agency or respondeat superior, 
but upon his special property therein arising 
out of the exclusive right of possession and 
his actual possession or right of possession 
at the time of such loss and injury, and his 
liability over. Thus, the prior judgment 
against the bailee for negligence did not 
constitute a bar to an action by the bailor. 


There was no such identity or privity of 
parties as to render the judgment conclu- 
sive of the issues in the action by the bailor. 
Judgment for plaintiff was affirmed.—Hud- 
son Transit Corporation v. Antonucci et al. 
New Jersey Court of Errors and Appeals. 
September 3, 1948. 30 CCH AvuTOMOBILE 
Cases 245. 

Fox & Schackner, David B. Schackner, 31 


Clinton Street, Newark, New Jersey, for De- 
fendants, Appellants. 


James F. X. O'Brien, Robert J. McCurrie, 17 
Academy Street, Newark, New Jersey, for Plain- 
tiff, Respondent. 


PARKED CAR 
STRUCK BY STOLEN CAR 


(DISTRICT OF COLUMBIA) 
@ Bailee’s liability 





Plaintiff’s car, which was parked in front 
of his home, was struck by a car which had 
been left in possession of defendant service 
station for repairs. The bailed vehicle had 
been left unlocked, but without keys, and 
had been stolen. The trial court found that 
the owner of the stolen car was not negli- 
gent and that the bailee was negligent, but 
that his negligence was not the proximate 
cause of damage to plaintiff’s car. The sole 
question on appeal was whether the trial 
court was compelled as a matter of law also 
to find that the bailee’s negligence was a 
proximate cause of the damage sustained 
by plaintiff. The court replied in the nega- 
tive. In a case where violation of a safety 
ordinance is not involved, the issues of 
negligence and proximate cause are ques- 
tions of fact. Judgment for the bailee was 
affirmed.—Eesley v. Dottellis, t. a. Mike’s 
Service, et al. Municipal Court of Appeals, 
District of Columbia. October 6, 1948. 30 
CCH AvuTOMOBILE CASEs 284. 


Dorsey K. Offutt, for Appellant. 


James A. Purcell, Jr., Albert E. Brault, for 
Appellee Dottellis. 


INATTENTION 
AT RAILROAD CROSSING 


(LOUISIANA) 
© Stop, look and listen rule 
As plaintiffs approached defendant’s grade 


crossing, they reduced their speed to fifteen 
miles per hour and proceeded across the 
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first two tracks. On the third track the 
car was struck by a cut of fourteen loaded 
freight cars running at a speed of eight 
miles per hour, and was shoved down the 
track a distance of 269 feet. The street was 
well lighted, the electric wig-wag signal was 
operating, the bell and whistle of the engine 
were being sounded, and there was a 
switchman standing at the front corner of 
the forward end of the lead car. The clear 
preponderance of the evidence established 
that plaintiffs were inattentive to their sur- 
roundings as they proceeded over the cross- 
ing and failed to observe the statutory re- 
quirement to stop, look and listen when 
approaching and before going upon a rail- 
road grade crossing. Judgment was entered 
for defendant.—Teston et ux. v. Thompson, 
Trustee. United States District Court, 
Western District of Louisiana. Filed May 
26, 1948. 30 CCH AutomosiLe Cases 259. 

John R. Hunter, Jr., Alexandria, Louisiana, 
for Plaintiffs. 


Fred G. Hudson, Jr., Monroe, Louisiana, for 
Defendant. 


MEANDERING COW 
RAMMED BY AUTO 


(ILLINOIS) 
© Speed 


Plaintiff had just purchased a cow and 
was driving it home along a gravel road 
when it was struck by an automobile driven 
by defendant. The cow had not been broken 
to halter and was heavy with calf. Conse- 
quently, plaintiff had provided a lead cow, 
which was broken to halter and a man to 
lead it while he followed behind with a 
switch. Notwithstanding these precautions, 
the cow did some meandering and, as de- 
fendant’s car approached, it was on the left 
side of the road. When defendant was 
within fifty or sixty feet and driving at a 
high speed the cow turned back toward the 
right. Plaintiff attempted to prevent this by 
use of his switch, but was forced to jump 
for safety to avoid being run down himself. 
Defendant denied that he was driving too 
fast and stated that he did not apply his 
brakes, fearing it would cause him to skid 
and enter the ditch. The court concluded 
that defendant’s negligence was the proxi- 
mate cause of the collision and death of 
the animal, and judgment for plaintiff was 


affirmed.—Williams v, Cowsert. Illinois 
Appellate Court, Fourth District. Filed 
May 25, 1948. Rehearing denied, September 
23, 1948. 30 CCH AuromosiLe Cases 247. 

Combe & Twente, 603 Harrisburg National 
Bank Building, Harrisburg, Illinois, for De- 
fendant, Appellant. 


Rumsey & Dennis, First National Bank Build- 
ing, Harrisburg, Illinois, for Plaintiff, Appellee. 


PEDESTRIAN 
STRUCK BY PASSING TRUCK 


(LOUISIANA) 


@ Standing by parked car 

While plaintiff was standing alongside an 
automobile looking at some material, she 
was struck by defendants’ ice truck as the 
driver attempted to pass in the narrow 
street. Plaintiff testified that when she saw 
the truck coming, she closed the door of 
the car and waved to the truck driver to 
stop as she proceeded to the rear of the 
parked car in order to place herself in a 
position of safety, but that the truck driver 
kept coming at a faster speed. The truck 
driver testified that he shifted to second 
gear as he entered the street, that the parked 
car was stopped in the middle of the street, 
and that because of an elevation at the left 
side of the street, the body of the truck 
tilted and struck plaintiff. The court con- 
cluded that there was ample room for the 
truck to have passed and that the accidert 
was the result of the exercise of poor judg- 
ment on the truck driver’s part. His action 
constituted gross negligence and the sole 
proximate cause of the accident. Judgment 
for plaintiff was affirmed.—Powell v. Ice 
Service, Inc., et al. Louisiana Court of 
Appeal, First Circuit. October 5, 1948. 30 
CCH AvtomosiLe CAseEs 305. 

Dale, Richardson & Dale, Baton Rouge, Louis- 
jana, for Appellants. 


Green & Womack, Baton Rouge, Louisiana, 
for Appellee. 


OWNER’'S SON 
ON WRONG SIDE OF ROAD 


(LOUISIANA) 








e Insurer’s right of recovery 


After plaintiff had satisfied the claim of 
its insured under a collision policy, it 
brought an action against the owner of the 
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opposing car involved in the collision. De- 
fendant was charged with driving on the 
wrong side of the road, failing to pull over 


and sound his horn upon the approach of 


the opposing vehicle, failing to keep a 
proper lookout or to keep the car under 
control, failing to use proper care, and driv- 
ing with more than one passenger on the 
front seat. The court found from a review 
of the testimony that both drivers were un- 
der the influence of alcohol, that neither 
was keeping a proper lookout and that both 
obviously were driving too close to the 
middle of the road. The negligence of the 
driver of the insured car could not be im- 
puted to his father, who owned the car, 
or to the father’s collision insurer, since the 
contributory negligence of one to whom an 
automobile is loaned by its owner and who 
is using it for his own pleasure or benefit 
is not imputable to the owner so as to pre- 
vent the latter’s holding another liable for 
negligently injuring the car, unless the 
owner retains some direction or control over 
the action of the bailee. Judgment of dis- 
missal was reversed, and judgment entered 
in favor of the collision insurer and the 
insured.—Bituminous Fire and Marine In- 
surance Company v. Allen. Louisiana Court 
of Appeal, First Circuit. October 5, 1948. 
30 CCH Avutomopite CAsEs 282. 

Durrett & Hardin, W. B. Holcombe, Baton 


Rouge, Louisiana, R. H. Kilbourne, Clinton, 
Louisiana, for Appellant. 


W. F. Kline, Clinton, Louisiana, for Appellee. 


GARAGE EMPLOYEE 
WRECKS INSURED CAR 


(OHIO) 





@ Subrogation action 
Garage’s liability 
Termination of bailment 


The insured had turned his car over to 
one of defendant garage’s employees, a 
friend of his. The insured, who was going 
out of town, asked the employee to have 
the car fiixed at defendant’s garage and said 
that the employee could use the vehicle. 
The repairs were completed on Saturday, 
and defendant garage then turned the ve- 
hicle over to their employee, who had in- 
formed them that he had permission to use 
the car. On Sunday night, while using the 
car for his own pleasure, the employee was 
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involved in an accident. After plaintiff in- 
surer satisfied the claim of its insured, it 
brought a subrogation action against the 
garage. A judgment for defendant was 
affirmed, the court holding that the contract 
of bailment between the insured and the 
garage had been terminated on the Saturday 
when the car was released to their employee 
for his personal use.—Shelby Mutual Cas- 
ualty Company v. George Byers Sons, 
Incorporated. Ohio Court of Appeals, Frank- 
lin County. October 1, 1948. 30 CCH 
AUTOMOBILE CAsEs 298. 


Richard Huggard, Collis Gundy Lane, 16 East 


Broad Street, Columbus, Ohio, for Plaintiff, 
Appellant. 
Vorys, Sater. Seymour & Pease. 52 East 
Gay Street, Columbus, Ohio, for Defendant, 
Appellee. 


TRAILER OVERHANGS 
RAILROAD CROSSING 


(MICHIGAN) 
@ Stalled truck 


The insured was using his truck and 
trailer in transporting a heavy lathe. It 
had snowed earlier in the day, and as the 
truck started up a rather steep grade east 
of defendant’s railroad tracks, it stalled 
when the drive wheels slipped on the ice. 
The rear overhang of the trailer projected 
towards the railway tracks into that area 
which would be occupied by a locomotive 
or freight car in passing over the intersec- 
tion. Shortly after the truck stalled, the 
bell and flasher light system guarding the 
crossing began to operate, and defendant’s 
train came into view around a curve to the 
north, some 457 feet from the crossing. The 
train continued to move at a slow rate of 
speed in a southerly direction, struck the 
trailer, and then came to a stop, the loco- 
motive standing seventy-five to one hun- 
dred feet south of the crossing. The lathe, 
which was insured by palintiff, was thrown 
from the trailer and seriously damaged. 
Plaintiff alleged that defendant was negli- 
gent in not maintaining a proper lookout 
for such persons, vehicles or cargoes as 
might be endangered by further progress of 
the train. The court was unable to agree 
with the trial judge that defendant in its 
answer made an admission of negligence 
when it stated that it relied upon the safety 
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signals which were operating. Judgment 
for the insurer on its subrogation claim was 
reversed and judgrhent entered for defend- 
ant railroad—The Automobile Insurance 
Company of Hartford, Connecticut v. Pere 
Marquette Railroad Company. Michigan 
Supreme Court. Filed October 4, 1948. 30 
CCH Avutomosite CAsEs 283. 

Foster, Cummins, Snyder, Cameron & Foster, 


705 American State Bank Building, Lansing, 
Michigan, for Plaintiff, Appellee. 


John C. Shields, William R. Althans, 6-210 
General Motors Building, Detroit, Michigan, 
Shields, Ballard, Jennings & Bishop, 1400 Olds 
Tower, Lansing, Michigan, for Defendant, Ap- 
pellant. 


CAR CAREENS 
INTO OPPOSING TRUCK 





(KENTUCKY) 
e Family purpose doctrine 


Defendants’ car was driven into the rear- 
end of a truck and careened to the left 
into the path of plaintiff’s pick-up truck ap- 
proaching from the opposite direction. The 
action against defendant owner was based 
on the theory that he was liable under the 
family purpose doctrine. Kentucky courts 
have uniformly held that the doctrine does 
not apply in the case of an adult child using 
his parent’s car for his own purpose and 
pleasure unless he is living in the household 
of the parent as an object of his bounty 
and the parent is under a moral or legal 
obligation to support him. Although de- 
fendant owned the car driven by his son, 
there was no proof that he maintained it as 
a family purpose car. The accident hap- 
pened in June, 1947, and the trial was had 
in December, 1947, at which time the son 
was twenty-one-years of age and married. 
The evidence failed to bring the case within 
the family purpose doctrine. Judgment 
against defendant owner was reversed with 
directions to grant him a new ttrial, and 
judgment against the son was affiirmed.— 
Walker et al. v. Farley. Kentucky Court 
of Appeals. October 1, 1948. 30 CCH Avto- 
MOBILE CAsEs 281. 


G. E. Reams, Harlan, Kentucky, for Appel- 
lants. 


E. L. Morgan, Harlan, Kentucky, for Ap- 
pellee. 
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NEW CAR DESTROYED BY FIRE 


(TENNESSEE) 


@ Manufacturer’s liability 
Vendor’s liability 


Three days after plaintiff purchased an 
automobile, it was destroyed by fire. Plain- 
tiff brought suit against the vendor and the 
manufacturer, claiming breach of an implied 
warranty of marketable quality and claiming 
that defective wiring caused the fire. A ver- 
dict was directed in favor of the manufac- 
turer, since a motor vehicle is not a 
dangerous instrumentality per se, and since 
there is no privity of contract between the 
manufacturer and the purchaser. However, 
the question of the vendor’s breach of im- 
plied warranty was properly submitted to 
the jury for determination of the conflicting 
evidence as to whether the purchaser was 
contributorily negligent or whether the 
wiring was defective. Plaintiff had the 
habit of operating the radio for long periods 
of time when the engine was not running. 
Because of this radio habit, he had battery 
trouble with every car he owned. More- 
over, the fact that he was in a wreck about 
five hours before the car was burned could 
have disturbed the wiring and caused a 
short. Judgment for defendants was 
affirmed.—Cantrell v. Burnett and Hender- 
son Company et al. Tennessee Supreme 
Court. October 16, 1948. 30 CCH Aur 
MOBILE CAsEs 341. 

Waldron, Hall & Winningham, Jackson, Ten- 
nessee, for Plaintiff in Error. 

Moss & Benton, Jackson, Tennessee, for Bur- 
nett & Henderson Company. 

Jack Manheim, Jackson, Tennessee, for Hud- 
son Sales Corporation. 





PERMANENT FACIAL 
AND FOOT INJURIES 


(ALABAMA) 
e Amount of award 





Plaintiff, a twenty-three-year-old business 
woman, was injured when the car in which 
she was riding was involved in a collision 
with a bus, owned by defendant. She re- 
ceived facial injuries which left scars and 
received a permanent injury to her foot. 
This required her to wear an orthopedic 
shoe, which produced some visible deform- 
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ity and pain on locomotion when she has 
to be on it for any length of time. By 
reason of her permanent impairment and 
deformity, she is unable to participate in 
the usual recreations of young people, such 
as dancing and sports. To remedy the im- 
pairment, according to an orthopedic sur- 
geon, would entail elaborate and expensive 
surgery with an uncertain prognosis. The 
reviewing court was of the opinion that an 
award of $14,000 was not excessive. Judg- 
ment for plaintiff was affirmed.—Birming- 
ham Electric Company v. Thompson. 
Alabama Supreme Court. October 14, 1948. 
30 CCH Avutomosite CAseEs 340. 

Lange, Simpson, Robinson & Somerville, 1029 
Frank Nelson Building, Birmingham, Alabama, 
for Appellant. 


Clifford Emond, 502 Massey Building, Bir- 
mingham, Alabama, for Appellee. 


UNREGISTERED CAR STOLEN 


(MASSACHUSETTS) 


@ Pedestrian injured 
Owner’s liability 


While plaintiff was crossing a street, he 
was struck by an automobile owned by 
defendant Cohen and driven by a thief. 
Although a_ resident of Massachusetts, 
Cohen had registered his car in New York, 
but not in Massachusetts. He entrusted the 
car to his brother, a business associate, who 
instructed an employee “to take the car out 
and get chains.” When the employee re- 
turned the car to the parking lot, he left 
the keys “over the sun visor.” There was 
other evidence that the car had been parked 
on a public way at the time it was stolen. 
Applying the rule announced in Slater v. 
T. C. Baker Company and Sullivan v. Griffin, 
to the effect that if one leaves his car on 
a public way unattended and without lock- 
ing it, in violation of statute, and a thief 
steals it and negligently injures a person, 
the injured person cannot recover because 
the owner’s negligence as a matter of law 
is not considered to be the proximate cause 
of the injury. The conduct of the thief was 
an intervening cause which defendants were 
not bound to anticipate and guard against. 
The exceptions to the entry of verdicts for 
defendants were overruled.—Galbraith v. 
Levin et al. Massachusetts Supreme Judicial 
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Court. Suffolk. October 1, 1948. 30 CCH 
AUTOMOBILE CASsEs 330. 


D. H. Fulton, for Plaintiff. 
P. S. Ratzkoff, for Defendants. 


WRONG SIDE 
OF MOUNTAIN ROAD 


(WASHINGTON) 


@ Lights extinguished 
Head-on collision 


At four o’clock on a misty morning, 
plaintiff driver collided head-on with a truck 
and trailer loaded with steel products weigh- 
ing 70,000 pounds. The truck driver, having 
driven onto the left side of the highway to 
avoid ice, momentarily had turned off his 
lights when, five or ten minutes before the 
collision, he went into a curve leading to 
the hilltop. The truck driver testified that 
when he saw the lights of the approaching 
automobile, he flashed his headlights up and 
down in an attempt to warn plaintiff driver; 
that it would have been impossible to have 
moved the heavy equipment back onto the 
right side of the road; and that at the time 
of the collision, the truck and trailer were 
standing dead still. Plaintiff driver testi- 
fied that the lights on the truck and trailer 
were turned on when he was only forty feet 
away from the equipment and that although 
he attempted to swerve, he was unable to 
avoid a collision. Affirming a judgment for 
plaintiffs, the court concluded that there 
was sufficient evidence that the truck driver 
was negligent in being on the wrong side of 
the road and in failing to place warning signals 
or flares —Rumford et al. v. Snider et al. 
Washington Supreme Court, Department 
Two. September 14, 1948. 30 CCH Auto- 
MOBILE CASEs 260. 


Cheney & Hutcheson, for Appellants. 
Harry Hazel, for Respondents. 


UNATTENDED TRUCK 
ROLLS DOWN HiLL 


(MICHIGAN) 
e Oncomer swerving 





Plaintiff bus driver was ascending a hill 
when he suddenly observed defendants’ oil 
truck backing down the hill toward him. 
He drove to his left and eventually over the 
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center of the pavement onto the left side 
of the street to avoid a collision with the 
truck. In doing so, he collided head-on 
with a northbound bus of his employer. 
The driver of the oil truck was not in the 
truck, which he had left standing at the 
side of the road. The trial court did not 
err in presenting the questions of negligence 
and contributory negligence to the jury. 
There was evidence that defendants, in vio- 
lation of statute, left the vehicle unattended 
with the motor running when the brakes 
were either defective or not properly set, 
and that plaintiff was faced with an emer- 
gency, having assumed that a truck in mo- 
tion upon a highway would have a driver 
at the controls and would not back across 
the street in front of traffic. Judgment for 
plaintiff was affirmed—Craddock v. Tor- 
rence Oil Company et al. Michigan Su- 
preme Court. Filed October 4, 1948. 30 
CCH AvutTomosiLe CAsEs 278. 

Alexander, Cholette, Buchanan, Perkins & 


Conklin, 2217 National Bank Building, Detroit, 
Michigan, for Plaintiff, Appellee. 


Andrews, Lange & Wood, 2518 Buhl Building, 
Detroit, Michigan, Leroy G. Vandeveer, 1919 
Dime Building, Detroit, Michigan, for Defend- 
ants, Appellants. . 


WASHED-OUT COUNTY ROAD 


(ALABAMA) 


© County’s liability 
Validity of appropriation 


The question before the court was the 
validity of a legislative act, making an ap- 
propriation for claimant, who was injured 
when her automobile ran into a washed-out 
bridge or culvert on a county road. The 
treasurer refused to pay or accept the war- 
rant, and claimant filed a petition for man- 
damus to require him to do so. Defendant 
contended that there was no obligation to 
pay the claim and that'to do so would violate 
Section 94 of the Constitution. However, 
this provision of the Constitution does not 
prohibit all appropriations of public funds 
to private persons who do not have a legal 
claim on such fund. One may be paid by 
an appropriation though there is no legal 
liability, if the claim is based on good 
morals, equity and justice, properly consid- 
ered. Evidence that the culvert or bridge 
had washed out at least forty-eight hours 
before the accident supported a presump- 
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tion that the legislature did not arbitrarily 
make an appropriation when there was no 
foundation for a claim of negligence. Judg- 
ment ordering the mandamus was affirmed. 
—Stone v. State ex rel. Horn. Alabama 
Supreme Court. October 7, 1948. 30 CCH 
AUTOMOBILE CASEs 303. 

Gordon & Gordon, 1607 Merchants National 


Bank Building, Mobile, Alabama, for Appel- 
lant. 


McCorvy, Turner, Rogers, Johnstone & Adams, 
907 Merchants National Bank Building, Mobile, 
Alabama, for Appellee. 


BURDEN OF PROVING 
BREACH OF COOPERATION 


(NORTH CAROLINA) 
@ Locating permissive user 


At the time plaintiff’s intestate was killed, 
the offending automobile was being driven 
by a permissive user. The owner notified 
defendant’s agent, and defendant employed 
counsel on behalf of the insured and the 
permissive user to defend the action against 
them. Continuous efforts to locate the per- 
missive user were unsuccessful until a reg- 
istered letter mailed to his home in Virginia 
and receipted there for him by a purported 
agent reached him on April 7, 1947, in 
Georgia. Meanwhile, on April 7, counsel, 
not having heard from the permissive user, 
had filed a motion to withdraw. On Apri! 8, 
the permissive user contacted counsel by 
telephone and was informed that they had 
filed a motion to withdraw and would take 
no further action unless he would keep them 
advised of his whereabouts and would sign 
and return the answer as explained in the 
letter. The signed, verified answer was re- 
ceived by counsel on April 16, but the 
evidence did not disclose that counsel did 
anything in the matter after locating the 
permissive user except press the motion to 
withdraw, which was granted on May 12. 
Meanwhile, judgment by default was signed 
on April 11. The lower court erred in 
sustaining the insurer’s demurrer to the evi- 
dence and entering judgment of nonsuit. 
The burden of proving the affirmative de- 
fense of a breach of the cooperation clause 
still rested upon the insurer, and the case 
should have been submitted to a jury.— 
MacClure, Admr. v. Accident and Casualty 
Insurance Company of Winterthur, Switzer- 
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arily land. North Carolina Supreme Court. Williams & Williams, for Plaintiff, Appellant. 
Ss no September 16, 1948. Filed October 13, 1948. Harkins, Van Winkle & Walton, for Defend- 
udg- 30 CCH Avutomosire Cases 335. ant, Appellee. 
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ies Replacing Auto Finance Cover Upon Insurer's Failure 

bile, 


Fire, theft and collision policies on automobiles sold on time payments in 
Pennsylvania must be replaced by the sellers or their assignee finance companies: 
or banks in the event of liquidation of the insurance company, unless the buyer 
actually secured the carrier, the Attorney General ruled. The decision was based 
on the Motor Vehicle Sales Finance Act of 1947 and applies to all automobile 
— insurance written or selected by sellers for buyers on or after August 27, 1947, 

the effective date of the law. The opinion was issued at the request of the state 
banking secretary in the case of Paramount Mutual of Philadelphia, all of whose 
outstanding policies had been automatically cancelled by a liquidation order.— 
illed, Opinion of the Pennsylvania Attorney General, September 17, 1948. 
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A meeting of the life insurance committee of the National Association of 
Insurance Commissioners has been called by Superintendent Dineen of New 
York, chairman, to be held in New York City on November 4 and 5. The com- 
mittee will consider the.group life definition and standard provisions. 


The United States Supreme Court has declined to review a decision of the 
United States Court of Appeals for the Seventh Circuit at Chicago, which declared 
that insurance agents are “employees” for purposes of collective bargaining. The 
case involved reinstatement of two agents discharged for having tried to force the 
hiring of a cashier they wanted in the Chicago office. The company contended 
their agents were independent contractors under the Taft-Hartley Act. No union 
was involved. 
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Fire Insurance 


Page 


Value Reporting Clause—Failure to file 


monthly reports—Waiver (N. M.).. 920 
Windstorm Insurance 
Policy Construed—‘ Tumultuous’”’ 
(Okla.) 920 
AUULAELEDEELEEUELEN ET ADELAD UTAH AANA NATTA ATHENA 


FAILURE TO FILE 
VALUATION REPORTS 


(NEW MEXICO) 
e Fire insurance 


Defendant insurer refused payment on a 
fire policy containing a value reporting 
clause on the ground that the insured had 
failed to file monthly valuation reports. The 
clause provided that should plaintiff fail to 
file any monthly report, the policy covered 
only the amounts of the values included in 
the last monthly report. There was no ex- 
press declaration of forfeiture or of voiding 
the policy, except where the insured will- 
fully concealed or misrepresented the ma- 
terial facts or circumstances, or for any 
fraud or false swearing by tlre insured. In 
the light of the parties’ express intent to 
permit cancellation only in the event of ac- 
tual fraud, the court was of the opinion that 
it was strongly indicative that no forfeiture 
was intended for failure to furnish the 
monthly valuation reports. The value of 
the merchandise was fixed in the policy on 
the day of its issuance. Since four reports 
were past due, and defendant had failed to 
give notice of cancellation, it was to be as- 
sumed that it had waived the monthly value 
reporting provision. Judgment for plaintiff 


was affirmed.—Aetna Insurance Company v. 

Rhodes. United States Court of Appeals 

for the Tenth Circuit. September 30, 1948. 

6 CCH Fire AND CASUALTY CASEs 736. 
Waldo Rogers, for Appellant. 


William A. Sloan, Don L, Dickason, C. C. 
Royal, Sr., for Appellee. 


ROOF BLOWN OFF GYMNASIUM 


(OKLAHOMA) 
@ Windstorm insurance 


Plaintiff sought to recover for damage 
done by high winds which blew the roof 
from a frame structure used as a gymnasium. 
During the previous night and in the morn- 
ing of the day in question a snow, estimated 
at from five to seven or eight inches, had 
fallen. At the time the roof collapsed, it 
was not snowing, but a wind, termed by 
witnesses as a “high wind” and “strong 
wind,” was blowing. There was no evidence 
of other buildings being injured, but on the 
premises adjoining the school ground a plum 
tree was blown down. The evidence was 
to the contrary that there was any defect in 
the plan of construction or in the material 
used in the building. The policy covered 
damage from “windstorms, cyclones and/or 
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tornadoes.” Defendant argued that the evi- 
dence failed to reflect that the wind was of 
“tumultuous” character. The court affirmed 
a judgment for plaintiff, holding that any 
wind that is of such extraordinary force and 
violence as to injuriously disturb the ordi- 
nary condition of the things insured is 
tumultuous in character and is a wind'storm 
within the purview of the policy,in absence 
of a provision to the contrary.—Fidelity 


Phenix Fire Insurance Company of New 
York v. Board of Education of the Town 
of Rosedale, Oklahoma, etc. Oklahoma 
Supreme Court. Filed October 19, 1948. 
6 CCH Fire Anp CASUALTY CAsEs 739. 
Rittenhouse, Webster, Hanson & Rittenhouse, 


Oklahoma City, Oklahoma, for Plaintiff in 
Error. 


Cook & Bingqman, Purcell, Oklahoma, for 
Defendant in Error. 
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Monsanto Claim Payment Largest 


When the Monsanto Chemical Company is paid $17,312,000 in settlement on 
its property damage policy and its use and occupancy policy for losses suffered at 
the Texas City disaster, by the Oil Insurance Association of Chicago, the pay- 
ment will represent the largest single claim settlement ever made by an insurance 
company. Other claims are still outstanding as a result of this momentous explo- 
sion. There is a suit outstanding in the federal courts for $50,000,000 which 


Monsanto brought against the federal government. 


In addition final settlements 


under the covering group life and workmen’s compensation are still to be 


determined. 


Laundry Bailee Suit Before Supreme Court 


Barnes-Manley Wet Wash Laundry Company has petitioned to the United 
States Supreme Court for a writ of certiorari to the United States Court of 
Appeals for the Tenth Circuit, seeking a review of its decision in an action 
brought by the Automobile Insurance Company of Hartford, Connecticut, to 
rescind a fire bailee’s customers’ policy for fraudulent reporting of the laundry’s 


gross receipts. 
the understatement of gross receipts. 


After the insurer started paying for a total loss, it discovered 
It paid complete losses up to $211,000 and 


then sued for rescission of the contract and return of $211,000 or for damages of 
$130,000 for breach of warranty, or for recovery of unpaid premiums based on 
the understated gross receipts. The trial court denied return of losses paid and 
denied damages, but granted recovery of additional premiums. The Circuit Court 
held that if the laundry’s report had been true, the insurer’s liability would have 
been forty-three per cent of $211,000, and hence damage to the insurer due to 


fraud and deceit was fifty-seven per cent of $211,000. 


The petition raises the 


question whether the insurer waived its right to an action for fraud by continuing 
to pay claims after acquiring knowledge of the fraud and whether the Circuit 
Court could decree partial rescission of the policy. 
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Accidental Death—Due proof—Waiver 
(N. J.) 923 
Accidental Injury — Death following 
operation — Accidental means con- 
strued (Ohio) 922 


DUE PROOF— 
CONDITION PRECEDENT 


(WEST VIRGINIA) 
e Total and permanent disability 


Plaintiff sought disability benefits claimed 


; to have accrued to him and premiums paid 
from January 13, 1928, to September 21, 
' 1939. On January 13, 1928, plaintiff sus- 


tained a knee injury resulting in total and 
permanent disability which persisted at the 
time of trial in February, 1947. In April, 
1928, while plaintiff was confined to his 
bed, he verbally notified the manager of 
defendant’s local office of his injury and 
that he made claim for benefits. Plaintiff 
also wrote to defendant’s office concerning 
his claim as often as twice each year during 
the period 1928 to 1939. Although he fur- 
nished proof of disability due to a fracture 
of his right arm at the shoulder joint on 
August 22, 1932, the character of the dis- 
ability was described therein as temporary. 
Judgment for plaintiff was reversed and a 
new trial granted, the court holding that 
the furnishing of due proof within a reason- 
able time was a condition precedent, and 
plaintiff neglected to present any proof 
whatever until September 21, 1939.—Han- 
ford v. Metropolitan Life Insurance Com- 
pany. West Virginia Supreme Court of 
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Page 
Disappearance of Insured—Seven-year 
absence — Presumption of death 
(Neb.) ‘ 923 


Total and Permanent Disability—Due 
proof —Condition precedent (W. 
BOR occ tna Xe ee are sce 922 
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Appeals. Filed March 16, 1948. 13 CCH 
Lire Cases 400. 

William E. Glasscock, Morgantown, West Vir- 
ginia, for Plaintiff in Error. 


M. William Largent, Kermit R. Mason, Mor- 
gantown, West Virginia, for Defendant in Error. 


HERNIA INCURRED 
IN LIFTING OIL DRUM 


(OHIO) 


@ Double indemnity 
Accidental means 


Unassisted, the insured, a garage pro- 
prietor, moved and upended a 350 pound oil 
drum. The concrete garage floor was oily 
and slippery. There was no evidence that 
the insured slipped, fell or got his body in an 
unexpected position. A short time after up- 
ending the drum he went home. On ex- 
amination he and his wife found a lump 
near the left groin. Later the same day he 
consulted a physician, who found that the 
insured had a protruding hernia in the left 
inguinal region. The trial court found that 
the insured got his body in an unexpected 
position, resulting in the hernia injury, and 
that his ultimate death was caused by acci- 
dental means; therefore, plaintiff beneficiary 
was entitled to recover under the provisions 
of her husband’s policy. Was this finding 
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justified under the evidence? The reviewing 
court held that it was not. The resulting 
injury was unintentional, unforeseen and 
accidental. However, there was no evidence 
supporting a finding that the means which 
produced the injury was unintentional, un- 
foreseen or accidental. The insured volun- 
tarily did what he intended to do and in 
the manner intended. There was no evidence 
that he slipped, twisted, fell or got his body 
in an unexpected position. The evidence 
showed proof of an accidental injury and 
not an injury effected through “accidental 
means.” Judgment for plaintiff was reversed. 
—Blubaugh v. The Lincoln National Life 
Insurance Company. Ohio Court of Appeals, 
Franklin County. October 14, 1948. 13 
CCH Lire Cases 430 

J. Paul McNamara, 8 E. Long Street, Colum- 
bus 15, Ohio, for Plaintiff, Appellee. 


Wright. Harlor, Purpus, Morris & Arnold, 17 
S. High Street, Columbus, Ohio, for Defendant, 
Appellant. 


DEATH IN FALL ON SHIP STAIRWAY 
(NEW JERSEY) : oo 


® Double indemnity 
Due proof 


The insured, who was employed as a hold 
man or stevedore on a steamship, was a 
strong, powerful man and had never com- 
plained of illness. He was descending the 
companionway steps when-he fell, somer- 
saulted in the air, tried to reach a guard rail 
but failed, and landed on the deck below, 
where his head was caught between the bot- 
tom step and the step above. He died im- 
mediately. A‘death certificate describing the 
cause of death as “syncope due to cardiac 
disease, probably myocardial in nature,” was 


furnished to the insurer, and under date of ° 


August 10, 1945, plaintiff received a letter 
from the company reading, “Kindly advise 
us if you have secured any proof that your 
brother’s death was due to an accident.” 
Under date of August 17, 1945, plaintiff's 
attorney wrote a letter setting forth the 
evidence as to the happening of the accident 
and an offer of substantiation. The company 
did not call for substantiation, but on the 
contrary stated that further facts were re- 
quired and that it would conduct its own 
investigation. It was significant that the 
company’s letter advised plaintiff's attorney 
that his cooperation would be appreciated if 
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he were called upon for further information. 
The company never called upon him for 
further information, and its letter denying 
liability did not rest upon or refer to failure 
of compliance with any formal policy require- 
ment, but relied upon the company’s finding 
that death did not result from accidental 
means. Reversing a judgment for the in- 
surer and granting a new trial, the court 
held that it was for the jury to determine 
whether due proof had been furnished or 
whether the company had waived the need 
for filing additional formal proof.—McNa- 
mee v. Metropolitan Life Insurance Company. 
New Jersey Court of Errors and Appeals. 
September 3, 1948. 13 CCH Lire Cases 428. 

Nicholas S. Schloeder, Hudson Trust Build- 


ing, 415 32nd Street, Union City, New Jersey, 
for Plaintiff, Appellant 

Nugent & Rollenhagen, John P. Nugent, 921 
Bergen Avenue, Jersey City, New Jersey, for 
Defendant, Respondent. 


INSURED DISAPPEARS 
FROM HOME 


(NEBRASKA) 


@ Seven-year absence 


On October 2, 1938, the insured left his 
home, without luggage, toilet accessories or 
clothing, to take his truck downtown to be 
serviced and then return for his wife, who 
was to accompany him on a short business 
trip. He did not return to his home, and 
two weeks later plaintiff received a letter 
from him which was postmarked from an- 
other city, and directed her to apply an 
enclosed money order to indebtedness against 
the truck. Later it was discovered he had 
sold the truck. After a lapse of seven years, 
plaintiff brought suit to recover upon his 
insurance policy. The trial court rendered 
judgment on a jury’s verdict for plaintiff. 
The jury returned a verdict for plaintiff, but 
the trial court sustained defendant’s motion 
for judgment ”. o. v. It appeared that the 
insured had gotten into financial difficulty 
in January, 1938, when he had issued insuffi- 
cient fund checks to parties from whom he 
had bought cattle, and after an absence of 
two or three months he was brought back 
by authorities. However, all the checks had 
been taken care of by October 2, and ap- 
parently no action was ever taken on them. 
His pride and business suffered, and he 
asked plaintiff to go to some other place 









PAGE 923 









WUUUONGADUEGNUNNNOUENNAUNNAUUEAOEEGGOONAOONGLOONOOUONOOEADEEAAIONNNDERNULEALYNOOOHEONSEOUUOAENUES UU AOOUOEED ENDL UNNGAUTENNENAA EAA UGTD EDAD EAN ORGAN TANT 


with him to start life over again. She asked 
him to remain until things were straightened 
out. This evidence raised an issue of fact as 
to whether the seven-year absence was un- 
explained. The insurance company intro- 
duced a witness who had known the insured 
prior to his disappearance and who had seen 
and talked to him in a bus depot in Los 
Angeles in November, 1945. The reviewing 
court concluded that the effect of the in- 
surer’s evidence was but to leave a conflict 
between that which was circumstantial and 
that which was direct, and that plaintiff was 


entitled to have the weight of the facts and 
circumstances arising out of the circumstan- 
tial evidence, as against the direct parol 
evidence in opposition thereto, submitted to 
the jury. Judgment for the insurer was 
reverséd and the cause remanded with direc- 
tions to enter judgment on the verdict in 
favor of plaintiff—Patrick v. The Union 
Central Life Insurance Company. Nebraska 
Supreme Court. Filed August 10, 1948. 13 
CCH Lire Cases 424. 


Blackledge & Sidner, for Appellant. 
Hamer, Tye & Worlock, for Appellee. 
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Assessment Life Company May Maintain Reserve Fund 


The South Dakota Supreme Court recently ruled that under its statutes, an 
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assessment life insurance company may, by the levying of assessments on its 
members, create and maintain a reserve or surplus fund in addition to the emer- 
gency fund required by statute. Its reasoning was based upon the fact that there was 
no express prohibition in the statutes. Jn the Matter of the Assessments Made by 
National Benefit Association; National Benefit Association, et al. v. Insurance Com- 
missioner of State of South Dakota, et al. October 11, 1948. 


Life Insurers Seek No Tax Privilege 


“The life imsurance business should be liable for income taxes but with 
safeguards against excessive burden to policyholders,” Mr. R. B. Richardson, 
president of the American Life Convention, declared in an address at the group’s 
annual meeting. Mr. Richardson stated that the companies were working with 
the Treasury Department to restore tax liability by an internal revenue code 
amendment. Under existing laws all liability had disappeared because of the 
effect of declining interest rates upon the Treasury formula used in the 
computations. 


Annuity Premiums Taxable in West Virginia 


West Virginia’s Assistant Attorney General John Vance has ruled that con- 
sideration received for annuity contracts is taxable under the provisions of Chap- 
ter 33, Article 2, Section 37, West Virginia Code. Remarking that the question is 
not entirely free from doubt and that the decided cases are in hopeless conflict, he 
stated that it was the opinion of the Attorney General’s office that the word 
“premiums” should be construed to include consideration received for annuity 
contracts. 
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COAL FALLS ON TRUCK DRIVER 
(COLORADO) " 
e@ Res ipsa loquitur 





Plaintiff, who was engaged in the business 
of trucking coal, backed his truck under a 
chute at defendant’s mine. When a piece of 
coal became lodged in the chute, plaintiff 
assisted one of defendant’s employees in dis- 
lodging it. Just as he reached over to grasp 
one end of the piece of coal, the employee 
succeeded in jerking it loose, and the next 
thing plaintiff remembered, he was sitting 
in the back of the truck, the coal having fallen 
against and broken his leg. The trial court 
erred in charging that the res ipsa loquitur 
rule applied. Even assuming that there may 
have been a defect in the chute which caused 
the piece of coal to become lodged so that 
it was necessary to loosen it by force, such 
defect was a remote, not proximate, cause 
of plaintiff's injury. While so lodged the 
piece of coal was harmless, The proximate 
cause was either the jerking loose of the 
piece of coal, the unexpected course of its 
fall, plaintiff’s failure to support it due to its 
unexpected weight, or his loss of balance 
or slipping from the truck box. Judgment 
for plaintiff was reversed and the cause re- 
manded.—Boulder Valley Coal Company v. 
Jernberg. Colorado Supreme Court. August 
23, 1948. 16 CCH NEGLIGENCE Cases 177. 


Wood, Crager & Ris, for Plaintiff in Error. 
H. Berman, for Defendant in Error. 


MINOR FALLS UNDER TRAIN 


(LOUISIANA) 
e Walking alongside tracks 


An eleven-year-old boy was walking along 
a path beside defendant’s tracks when he 
noted a train coming from the opposite di- 
rection. He stepped across the tracks to 
another path, long used by the public, and 
continued to walk alongside the moving 
train. Stumbling on bricks or obstructions, 
his feet and legs were projected beneath the 
moving cars as his body struck the ground. 
The boy was a licensee to whom defendant 
owed only the duty of refraining from in- 
juring him willfully, wantonly or through 
active negligence. The bricks or other ob- 
structions did not create such negligence. 
There was no occasion for the train to have 
stopped to wait until the boy walked through 


and off the premises of defendant, nor should 
some member of the crew have helped him 
through, as might be necessary in the case 
of a crawling infant. A boy eleven years of 
age may be contributorily negligent under 
the law of Louisiana. Defendant’s motion 
to dismiss was sustained.—McGlothurn v. 
Louisiana & Arkansas Railroad Company. 
United States District Court, Western Dis- 
trict of Louisiana, Shreveport Division. 
March 30, 1948. 16 CCH NEGLIGENCE CASEs 
210. 

Jackson B. Davis, Harry A. Johnson, Jr., 
Shreveport, Louisiana, for Plaintiff. 


White, Holloman & White, Alexandria, Louisi- 
ana, for Defendant. 


FAILURE TO INSTALL 
ADEQUATE FURNACE 


(GEORGIA) 
@ Illness and embarrassment 


Plaintiff alleged that because of defend- 
ant’s willful neglect in failing to install the 
furnace he had contracted to install, plain- 
tiff’s home was without sufficient heat for 
the winter with the result that plaintiff, his 
wife and three children suffered severe colds 
and influenza. Plaintiff suffered embarrass- 
ment and humiliation in that he was unable 
to invite guests to his home. The court was 
of the opinion that the petition charged a 
wrongful and negligent failure on the pe:t 
of defendant to install an adequate furnace 
and stated a cause of action for the recovery 
of general, nominal and punitive damages. 
Judgment of dismissal was reversed.—Hor- 
witz v. Teague. Georgia Court of Appeals. 
June 25, 1948. 16 CCH NEGLIGENCE CASES 
209. 


Green & Ellis, O. C. Hancock, Atlanta, 
Georgia, for Plaintiff. 


Harold Sheats, Atlanta, Georgia, for Defend- 
ant. 


ICE MAN INJURED 
BY LIGHT CAGE 


(GEORGIA) 
© Hotel’s liability 


In delivering 300 pound blocks of ice into 
the ice storage room of defendant hotel, it 
was necessary for plaintiff to pull the blocks 
along the floor in a crouched position. The 
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ice room was lighted by an electric light 
hanging from the ceiling and protected by 
a metal cage. When plaintiff straightened 
up from the stooped position, his head came 
in contact with the broken and jagged wires 
of the cage. The trial court did not err in 
sustaining the general demurrer to the peti- 
tion and in dismissing the case. The condi- 
tion was clearly open to observation by 
plaintiff. Judgment for defendant was 
affirmed.—Nabors v. Atlanta Biltmore Cor- 


poration. Georgia Court of Appeals. Sep- 
tember 15, 1948. 16 CCH NEGLIGENCE CASES 
208. 


H. Fred Gober, Atlanta, Georgia, for Plain- 
tiff. 


John M. Slaton, 
fendant. 


Atlanta, Georgia, for De- 


FURNITURE DESTROYED 
IN WAREHOUSE 


(CALIFORNIA) 
@ Limitation of liability 


Plaintiffs’ household furnishings were de- 
stroyed by fire in defendant storage com- 
pany’s warehouse. A clause in the warehouse 
receipt stating that the goods were accepted 
for storage “at the exclusive risk of the De- 
positor for damage thereto from fire” was 
declared invalid as against public policy in- 
sofar as it attempted to release the ware- 
houseman from the exercise of ordinary 
care. Defendant’s proof of due care was not 
sustained by the evidence that the ware- 
house was of fireproof construction, equipped 
with fire doors, extinguishers and hose on 
each floor, subject to inspections, and gov- 
erned by regulations against smoking and 
the storage of combustible materials. The 
provision limiting liability was set forth in 
the receipt in small print on the reverse side 
of the document. From the terms of the re- 
ceipt the ordinary householder would have 
no notion what the storage company’s lia- 
bility would be. It was not indicated that 
plaintiffs knew or were informed of the 
weight of their stored furniture; presumably 
defendant weighed it in order to fix its 
charges. The limitation provision was not 
binding in the absence of knowledge and 
consent of the bailor. Judgment for plain- 
tiffs for the full value of the property was 
affirmed.—George et al. v. Bekins Van and 
Storage Company. California District Court 


of Appeal, Second District, Division Three. 
August 9, 1948. 16 CCH NEGLIGENCE CAsEs 
198. 


Chase, Rotchford, Downen & Chase, for Ap- 
pellant. 

C. Paul DuBois, 
spondents. 


Henry F. Walker, for Re 


ICE CREAM CONE 
ON VESTIBULE STEP 


(MISSOURI) - 


e Customer injured 
Storekeeper’s notice 


On leaving defendant’s store, plaintiff 
slipped and fell on the step of the entrance 
vestibule. She raised up and saw that she 
had stepped on some ice cream and cone, 
which had caused her to slip. Plaintiff 
argued that the ice cream had been on the 
step for some time because it was “kind of 
dry, sticky and pasty, gummy, and brown- 
ish.” There was a spot only as large as half 
her hand. A small amount mixed with the 
crushed cone and blotted by her coat, could 
give the ice cream a dry appearance. There 
were a number of factors that could have 
caused or contributed to the dry appearance 
of the ice cream other than mere exposure 
to the warm air while it was laying on the 
step. The court concluded that plaintiff had 
not sustained the burden of affirmatively 
showing the length of time the unsafe con- 
dition had existed and could not recover on 
the ground of constructive or actual notice. 
Judgment for defendant n. 0. v. was affirmed 
—Lance v. Van Winkle et al. Missouri Su- 
preme Court, Division One. September 13, 
1948. 16 CCH NEGLIGENCE CAsEs 202. 


FRACTURED ARM 
DEVELOPS PARALYSIS 


(TEXAS) 
@ Physician’s malpractice 

On July 16, 1941, while the four-year-old 
plaintiff was playing piggy-back, he fell and 
fractured his left arm just above the elbow. 
Defendant bound the arm in a “fully flexed” 
position, i. e., the left arm was bent so that 
the forearm was brought as far as it could 
go against the upper arm and then taped 
into a cone-shaped position. About ten 
o’clock that night the boy’s mother called 
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defendant and told him the child’s hand 
was blue and ice cold. He told her not to 
worry, but to bring the child in the next 
day. He saw the child regularly until Au- 
gust 21, when a specialist was called in; it 
was found that there was a total paralysis 
of the arm, known as a Volkmann’s con- 
tracture. The medical testimony disclosed 
that a Volkmann’s contracture may be 
caused by traumatic arterial spasms, throm- 
bosis, embolism, perforation or rupture of a 
blood vessel, and that it could,have resulted 
regardless of any treatment given. There 
was no evidence which would have supported 
an inference by the jury that, assuming the 
physician negligently permitted the arm to 
remain bandaged too tightly and thereby 
cut off circulation, this was the probable 
cause of the paralysis. Judgment for de- 
fendants was affirmed.—Bowles et al. v. 
Bourdon et al. Texas Court of Civil Appeals, 
Galveston. July 22, 1948. Rehearing denied, 
September 30, 1948. 16 CCH NEGLIGENCE 
Cases 241. 

Blades, Chiles, Moore & Kennerly, W. T. Ken- 
dall, Fred W. Moore, Houston, Texas, for Ap- 
pellants. 


Andrews, Kurth, Campbell & Bradley, F. L. 
Andrews, Houston, Texas, for Appellees. 


STEVEDORE STRUCK 
BY SHIFTING BOARD 


(MARYLAND) 
@ Ship owner’s liability 





The deceased was a stevedore employed 
by a company which had contracted to clean 
the holds of a Liberty ship owned by the 
United States and operated by its’ agent, 
the De La Rama Steamship Company. The 
stevedores were removing sand from the 
hold by means of an oil drum which was 
operated by the ship’s winches and lowered 
into the hold. On one occasion, as the 
drum was being raised, it swung over and 
hit the shore which was cleated near the top 
of the shifting board, so that it was dis- 
lodged and fell upon the deceased who had 
been shoveling sand into the drum. The 
court upheld the conclusion of the trial court 
that the fall of the shore was not caused by 
the absence of a cleat at one end of the 
shore or the absence of the sweat battens at 
the other end of the timber, but that the 
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shore was caused to fall by the negligent 
operation of the iron bucket employed for 
the removal of the sand. Since the accident 
was caused by the negligence of the steve- 
doring company and not by defects in the 
arrangement of the boards and timbers in 
the hold of the ship, judgment in favor of 
the owner and its agent were affirmed.— 
State of Maryland ex rel. Johnson et al. v. 
United States of America et al. United 
States Court of Appeals, Fourth Circuit. 
January 31, 1948. 16 CCH NEGLIGENCE CASEs 
206. 

Paul Berman, Sigmund Levin, Theodore B. 
Berman, for Appellants. 


George W. P. Whip, Bernard J. Flynn, United 
States Attorney, Carl Ross McKenrick, Assistant 
United States Attorney, Lord & Whip, for Ap- 
pellees United States and De La Rama Steam- 
ship Company. 


B. Conway Taylor, Jr., W. Hamilton White- 
ford, Due, Nickerson & Whiteford, for Appellee 
American Ship Service Company. 


CHILD STRUCK IN EYE 
BY SHUTTLECOCK 


(PENNSYLVANIA) 
®@ Municipality’s liability 
Summer playground supervision 


The eleven-year-old plaintiff was struck 
in the eye by a shuttlecock batted at her 
by another child while they were playing 
in a basement room used in connection wit* 
a summer playground operated by the city. 
Did the evidence warrant submitting to the 
jury the question whether or not defendant 
exercised reasonable care for the safety of 
the minor plaintiff? By reason of poor light- 
ing conditions, the restricted space available 
and the use of an outdoor shuttlecock, the 
room was hazardous for the activity. These 
circumstances showed that the playground 
leader allowed the children to continue play- 
ing in a situation of obvious danger. The 
jury found that defendant was negligent, 
and the reviewing court was of the opinion 
that the testimony was more than ample 
to support its conclusion.—Styer et al. v. 
City of Reading. Pennsylvania Supreme 
Court, Eastern District. September 27, 1948. 
16 CCH NEGLIGENCE CAsEs 228. 


C. Wilson Austin, City Solicitor, Elliott B. 


Goldstein, Assistant City Solicitor, Reading, 
Pennsylvania, for Appellant. 


Charles H. Weidner, Stevens & Lee, Reading, 


Pennsylvania, for Appellees. 
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STEEL WIRE DROPS ON CYCLIST 





(GEORGIA) | 
@ Estate’s liability 


Plaintiff’s son was injured when the tri- 
cycle he was riding on the sidewalk became 
entangled with steel wire which had fallen 
from the fence on defendant’s property. The 
petition charged that defendants, executors 
of the estate of the deceased property owner, 
were negligent in maintaining upon the 
premises of the estate a protective fence 
from which the wire was allowed to fall and 
lie upon the walk. The will directed the 
executors to manage and control the prop- 
erty, and it was not required that they report 
to or secure the approval or consent of any 
court. Where pecuniary gain results to the 
estate from the tortious acts, and where the 
executor is empowered and directed by will 
to conduct and continue the business of the 
deceased and in doing so commits an action- 
able tort, the estate is liable to the same 
extent as an individual. The trial court erred 
in sustaining the general demurrer to the 
petition, and judgment of the lower court 
was reversed.—Fife v. Richards et al., Exrs. 
Georgia Court of Appeals. September 25, 


1948. 16 CCH NEGLIGENCE Cases 235. 


Louls M. Tatham, J. Richmond Garland, At- 
lanta, Georgia, for Plaintiff. 


Gambrell, Harlan & White, Atlanta, Georgia, 
for Defendant. 


HOUSE DAMAGED BY BLASTING 


(MISSOURI) 
® Municipality’s liability 
Sewer construction project 

Plaintiffs recovered damages for injury to 
their residence caused by blasting in the 
construction of a sewer. Defendant city 
sponsored the project, furnishing the ma- 
terials and professional services, and the 
W. P. A. furnished the labor. The proposal 
and request for the project were signed by 
the Assistant Director of Public Works at 
the request of the Director of Public Works, 
who was also the W. P. A. director for the 
State of Missouri. The original arrange- 
ment for the project was made by the city 
manager, and the city’s sewer engineer fur- 
nished the elevation limits and located the 
places where manholes were to be dug. The 
blasting occurred in the process of sinking 
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the manholes through the shale and rock. 
Defendant argued that since there was no 
written contract, declaration of necessity, 
publication and public hearing, no calling for 
bids and no ordinance confirming the con- 
tract in accordance with the provisions of 
the city charter, the action of the city in 
building the sewer was ultra vires, and there- 
fore, it was not liable for the tort. The 
court overruled the contention, holding that 
the act, though irregular, was well within 
the scope of defendant’s authority. Judg- 
ment for plaintiffs was affirmed.—Cook et al. 
v. Kansas City, Missouri. Missouri Su- 
preme Court, Division Two. September 13, 


1948. 16 CCH NEGLIGENCE Cases 199. 


EXPLOSION 
OF HOT WATER HEATER 


(TEXAS) 
© Landlord’s liability 
Contributory negligence 





A fire, caused by ignition of escaping gas 
from the defective condition of a hot water 
heater in plaintiff’s apartment, resulted in 
personal injuries and property damage to 
plaintiff and his wife, who were tenants in 
an apartment house owned and managed by 
defendant. Plaintiff and his wife knew that 
the water heater was out of repair and that 
the escaping gas was calculated to make the 
heater a dangerous instrumentality. For 
more than three weeks before the fire they 
did nothing to escape the responsibility for 
their negligence in failing to use reasonable 
care to prevent injury and damage. The 
action of the trial court in peremptorily in- 
structing a verdict for defendant was correct. 
Judgment for defendant was affirmed.— 
Lang v. Henderson. Texas Court of Civil 
Appeals, Dallas. June 11, 1948. 16 CCH 
NEGLIGENCE CASES 233. 


S. S. Barbaria, Dallas, Texas, for Appellant. 
Eades & Eades, Dallas, Texas, for Appellee. 


TENANT 
FALLS ON CELLAR STAIRWAY _ 


(NEW JERSEY) 
eOwnership of premises 
Plaintiff wife was injured falling on a 
cellar stairway in a building in which the 
landlord retained control and possession of 
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the stairway, its landing and entrance. The 
trial court granted defendant’s motion for 
nonsuit on the ground that there was no 
proof of ownership in the defendant. Plain- 
tiffs testified that they saw defendant’s son 
pay rent to him; that they paid rent to de- 
fendant; and that when the son moved from 
the premises he left the keys with them to 
be delivered to his father. It was argued 
that this was sufficient evidence from which 
the jury could determine that defendant was 
the owner. The reviewing court agreed 
with the trial court that this evidence was 
immaterial in view of the recorded deed 
introduced, which showed that the prop- 
erty had been transferred to the son prior 
to the accident. Judgment of nonsuit was 
affirmed.—Timmons et vir v. Wigboldus. 
New Jersey Court of Errors and Appeals. 
September 3, 1948. 16 CCH NEGLIGENCE 
CASEs 226. 

Manfield G. Amlicke 308 Monroe Avenue, Pas- 
saic, New Jersey, for Plaintiffs, Appellants. 


John C. Barbour, 802 Main Avenue, Clifton, 
New Jersey, for Defendant, Respondent. 


ICE ON DRIVEWAY 


(NEW JERSEY) 


e@ Pedestrian injured 
Property owner’s liability 


While walking home from work, plaintiff 
slipped and fell on ice which had formed at 
the juncture of a sidewalk with a driveway 
entering defendant’s property. Snow, which 
had ceased falling three or four days prior 
to the accident, had been melting since that 
time, with some intermittent freezing when 
the temperature fell. Defendant’s house was 
located from fifteen to twenty-five feet back 
from the sidewalk and about five feet from 
the edge of the driveway, which sloped down- 
ward to the sidewalk. Along the driveway 
side of defendant’s house was a leader drain 
pipe, which was constructed to carry water 
from the roof into a drain pipe running 
into the ground by the building’s front wall. 
According to plaintiff’s witnesses, the leader 
had numerous holes in it, and for some time 
water had leaked to the ground alongside 
the house. A property owner is not respon- 
sible for surface water which flows over 
the sidewalk, but if he seeks to divert the 
water from flowing over the sidewalk by 
drains or other means, he may incur liability 
from negligence in constructing or maintain- 


ing the means of diversion. Affirming a 
judgment of nonsuit, the court ruled that 
plaintiff did not present sufficient evidence 
to establish proximate cause.—War v. Maz- 
zarella. New Jersey Court of Errors and 
Appeals. September 3, 1948. 16 CCH Nec- 
LIGENCE CASES 223. 

Peter Hofstra, 152 Market Street, Paterson, 
New Jersey, for Plaintiff, Appellant. 


William V. Rosenkrans, A. Leo Bohl, 5 Colt 
Street, Paterson, New Jersey, for Defendant, 
Respondent. 


UNINSULATED HIGH WIRES 


(CALIFORNIA) 


@ Workman injured 
Electric company’s liability 


Plaintiff was injured when a steel rod, 
which he was moving during his work on a 
building, came into contact with uninsulated 
high wires. The power line had been con- 
structed by plaintiff's employer for the gov- 
ernment and defendant utility company had 
energized the lines by connecting them with 
its transmission line outside the government’s 
premises. Plaintiff had worked upon the 
building about three weeks and knew that 
the line was marked “High Voltage.” Plain- 
tiff heedlessly exposed himself to a notori- 
ously open and obvious danger and, therefore, 
was guilty of contributory negligence as a 
matter of law. Judgment ». o. v. for defend- 
ant utility was affirmed.—Benard v. Vo.- 
lander et al., Pacific Gas and Electric Company, 
Defendant, Appellant. California District 
Court of Appeal, Third District. September 
3, 1948. 16 CCH NEGLIGENCE Cases 227. 

Robert G. Partridge, Henery Sanford, Leo 
M. Cook, Jr., for Plaintiff, Appellant. 


Robert H. Gerdes, W. R. Dunn, for Defend- 
ant, Appellant. 


ATTEMPT TO BOARD 
MOVING TRAIN 


(ILLINOIS) - 
@ Invitee v. trespasser 


In attempting to board a moving freight 
train, the eight-year-old plaintiff lost his 
grip on the ladder and fell beneath the 
wheels in such a manner that his left leg 
was run over, necessitating amputation. 
Plaintiff’s case was tried on the theory that 
plaintiff was in a place of danger at defend- 
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ant’s invitation implied in a previous custom, 
known to defendant, under which boys other 
than plaintiff threw switches in return for 
gifts from defendant’s employees. Revers- 
ing a judgment for plaintiff, the court de- 
clared that there was no evidence from which 
it could be inferred that plaintiff knew of 
the habits of the other boys as to throwing 
switches. Consequently, it could not be said 
that he was on the premises as a result of 
an implied invitation. Even assuming he 
was there on invitation to throw switches, 
it was evident that the invitation would not 
apply on that occasion, as no signal was 
given. In his effort to climb upon the train 
he became a trespasser. The caboose having 
passed plaintiff while he was in a safe place, 
any warning or care thereafter would almost 
require that an employee stay with him to 
prevent him from getting on the train. De- 
fendant owed him no such duty.—Briney 
v. Illinois Central Railroad Company. Illi- 
nois Supreme Court. September 24, 1948. 
16 CCH NEGLIGENCE CASEs 218. 

Joseph Barbera, 
pellee. 


John W. Freels, Herbert J. Deany, Vernon W. 
Foster, Charles A. Relsell, Chicago, Illinois, for 
Appellant. 


ELEVATOR PASSENGER 
ASSAULTED 


(WEST VIRGINIA) 
© Owner’s liability 
Tenant’s liability 


Chicago, Illinois, for Ap- 





Plaintiff, who was assaulted by a fellow 
passenger while riding down the elevator in 
a building owned by one defendant, sought 
recovery for his injuries from the building 
owner and the owners of the Sky Club, 
tenants in the building and whose club 
plaintiff had attempted to visit. The trial 
cpurt entered a joint judgment against the 
building owner and the tenant. The owner 
of the building had exclusive control of the 
elevator, and the tenant had exclusive con- 
trol of the space it rented. The duties owed 
plaintiff by defendants were not joint. Since 
the tenant’s control was limited to the prem- 
ises it occupied, it owed no special duty of 
care to plaintiff, who was injured by a third 
party outside those premises. Moreover, 
the trial court erred in charging the building 
owner with the exercise of the highest de- 
gree of care, since the operator of a building 
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elevator is not a common carrier. As plain- 
tiff’s invitation to enter the building had 
been revoked when he was refused admis- 
sion to the club, he was regarded as a 
licensee while leaving the building. The 
evidence failed to disclose the violation of 
any duty of care owed by the building owner 
to plaintiff. Judgment for plaintiff was re- 
versed.—Brown v. DeMarie et al. West 
Virginia Supreme Court of Appeals. March 
16, 1948. 16 CCH Necticence Cases 236. 
Steptoe & Johnson, Oscar J. Andre, Kingsley 


R. Smith, Clarksburg, West Virginia, for Plain- 
tiff in Error No. 9984. 


C. Brooks Deveny, Fairmont, West Virginia, 
for Plaintiff in Error in No. 9985. 

A. Blake Billingslea, Fairmont, 
ginia, for Defendant in Error. 


West Vir- 


MEASURING 
A THEATRE OWNER'S DUTY 


(LOUISIANA) 


@ Aisle lower than seat level 
Patron injured 





As plaintiff started to leave her seat in 
the second to the last raw in defendant’s 
theatre, she was thrown into the aisle, 
injuring her leg. She alleged that the cause 
of her fall was the negligence of defendant 
theatre in having the passage aisles con- 
structed in such a manner that the floor level 
of the aisle was lower than the platform 
to which the seats were attached, and in 
allowing the difference in the levels to exist 
without placing any warning. In the absence 
of a statutory requirement, a theatre owner 
is not required, by his duty of due care, 
to make every place which patrons may 
use absolutely safe in all circumstances and 
conditions. Neither is he charged with lia- 
bility for everything which may conceivably 
be regarded as a defect of construction or 
arrangement. Thus, a step from a theatre 
aisle to the floor level where seats are situ- 
ated, varying from three and one-half to 
six and one-half inches, adjoining the space 
between the back row and the row immedi- 
ately in front, has been held not to consti- 
tute a‘structural defect which .will support 
an action for injury to a patron. The trial 
court correctly sustained the demurrer to the 
petition, and judgment for defendants was 
affirmed.—Black v. American Mutual Lia- 
bility Insurance Company et al. Louisiana 
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Court of Appeal, First Circuit. October 5, 
1948. 16 CCH NEGLIGENCE CAses 257. 


Percy & Wirtz, Baton Rouge, Louisiana, for 
Appellant. 


Breazeale Sachse & Wilson, Baton Rouge, 
Louisiana, for Appellees. 


RAINWATER ON STORE FLOOR 


(OHIO) 





e Customer injured 


There was a drizzling rain outdoors, and 
the streets were wet as plaintiff entered de- 
fendant’s store to make a purchase. At a 
point from fifty to seventy-five feet from 
the entrance, plaintiff fell on the wooden 
floor, which was described as being in a 
mucky condition. She was helped to her feet 
by her husband and the store manager, who 
stated, “There was water there, but I haven’t 
gotten around to mop it up.” Owners or 
lessees of stores, office buildings, banks, ho- 
tels, theatres or other buildings where the 
public is invited to come on business or 
pleasure, are not insurers against all forms 
of accidents that may happen to any who 
come. It is not the duty of persons in control 
of such building to keep a large force of 
moppers to mop up the rain as fast as it 
falls or blows in, or is carried in by wet 
feet or clothing or umbrellas. The trial court 
did not err in directing a judgment for de- 
fendant, and judgment of the lower court 
was affirmed.—Kraus v. W. T. Grant Com- 
pany. Ohio Court of Appeals, Franklin 
County. October 4, 1948. 16 CCH NEG I- 
GENCE Cases 250. 

Corry, Durfey, Martin & Browne, First Na- 
tional Bank Blidg., Springfield, Ohio, Collis 


Gundy Lane, 16 E. Broad Street, Columbus 15, 
Ohio, for Plaintiff, Appellant. 


Knepper, White & Dempsey, 5 E. Long Street, 
Columbus 15, Ohio, for Defendant, Appellee. 


MINE INSPECTOR 
KILLED IN CAVE-IN 


(WASHINGTON) 
e@ Assumption of risk 





The duties of the decedent, a federal coal 
mine inspector, involved inspecting coal 
mines, observing and reporting hazardous 
conditions therein, and recommending safety 
measures. Having heard of a cave-in in the 


PAGE 932 


MUUURUUNHUENNNADONEONAL NNO eNdeneneaenAd onda neaent eco eNtoNUeAT NAA eNAT EMD eUHeGAT TAU eeAOoNy ead eadonadneden ana ennennnennavensgeescasncennennennenanenneatuvnvevnessnngendeeadnarennengvennensnennesnoenncavengngevenenscconenvonneeerennenneennovncenaannensnnnnavenaseneeetcentasoennoesnengin 


Glen Echo mine and of the repair work be- 
ing done there, the decedent visited the 
mine, discussed with the foreman the work 
to be done and offered to assist. Somewhat 
later the foreman left the mine; the dece- 
dent volunteered to remain and help the 
employees with their work. Subsequently, a 
second cave-in occurred in which the de- 
ceased was killed. ‘His widow contended 
that the death of her husband was the result 
of defendant’s negligence in removing the 
timbers within the main slope in such a 
manner as to cause the first cave-in, in creat- 
ing conditions which precipitated the second 
cave-in and in failing to provide protection 
against the slide which caused his death. 
Reversing a judgment for plaintiff, the court 
held that despite the decedent’s full knowl- 
edge and appreciation of the extreme danger 
involved, he voluntarily entered the mine, 
participated in the work being done and, 
at the time of the catastrophe, was assuming 
to direct the operations. In so doing, he 
brought himself within the volenti non fit 
injuria maxim, assuming the risk.—Walsh, 
Admx v. West Coast Coal Mines, Inc. 
Washington Supreme Court, Department 
Two. September 7, 1948. 16 CCH NEGLI- 
GENCE CASES 242. 

Walter Scott Acheson, George Eldon Smith, 
for Appellant. 


Henry W. Parrott, Bassett & Geisness, for 
Respondent. 


OIL OVERFLOWING 
FROM DRAINAGE DITCH 


(OKLAHOMA) 


@ Property damage 
Oil company’s liability 


Plaintiffs owned a two-acre tract of land 
adjacent to lands of defendants, who oper- 
ated a laboratory for research and experi- 
ments involving analysis of oil. A drainage 
ditch ran across both premises. After a 
heavy rainfall, water, carrying oil, spread 
over areas of plaintiffs’ land into their hen- 
house. On recession, oil was left clinging 
to the vegetation in the area and upon the 
chickens. The vegetation turned brown and 
died; the land failed to produce; the chickens 
died; and the eggs failed to hatch. Plaintiffs’ 
petition charged defendants with permitting 
large amounts of oil and other poisonous 
and deleterious substances to escape and 
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flow over their lands. It was suggested that 
plaintiffs’ use of gasoline to wash the oil 
from the chickens was a more potent cause 
for their death than the oil, and that the 
washing of surface ground from the roots 
of the trees was a more probable cause of 
their death. The variety of the things in- 
jured and the coincidence in point of time 
and all immediately following a common 
circumstance, negatived the idea of separate 
and independent causes. Judgment for plain- 
tiffs was affirmed.—Stanolind Oil & Gas 
Company v. Cartwright et al. Oklahoma 
Supreme Court. October 5, 1948. 16 CCH 
NEGLIGENCE CAseEs. 258. 

Donald Campbell, E. O. Patterson, Tulsa, Ok- 
lahoma, for Plaintiff in Error. 


C. Lawrence Elder, John L. Dunn, Tulsa, Ok- 
lahoma, for Defendants in Error. 


PARKED PLANE DAMAGED 


(CALIFORNIA) 
@ Collision of planes on runway 


On a diagonal runway at the Los Angeles 
Municipal Airport a collision occurred be- 
tween a parked P-51 airplane, that had a 
thirty-seven foot wing spread, owned and 
operated by the United States government, 
and aS. B. D. airplane, which had a forty- 
two foot wing spread and was owned and 
operated by Douglas Aircraft Company. A 
haze overhanging the airport marred an 
otherwise clear day. The pilot of the parked 
plane had landed at a proper place and 
had taken the precaution of pulling over 
to the side of the landing strip, if not en- 
tirely off of it. His plane was camouflaged 
and could well have blended almost imper- 
ceptibly with the brown background. It 
was ten minutes from the time the pilot 
requested a tractor to pull him to the hangar 
before the collision, but there was consider- 
able activity upon the field by other planes. 
The Douglas test pilot landed at a proper 
place, looked up the landing strip and, no- 
ticing no obstruction, taxied forward but 
with the customary caution of S-ing or 
zigzagging his plane. These facts may well 
have convinced the jury that the accident 
happened notwithstanding all concerned used 
due and proper care throughout. Judgment 
for Douglas and its pilot was affirmed.— 
United States of America v. Douglas Air- 
craft Company, Inc., et al. United States 


Court of Appeals for the Ninth Circuit. 
August 13, 1948. 16 CCH NEGLIGENCE CASEs 
251. 

James M. Carter, United States Attorney, 
Clyde C. Downing, Cameron L. Lillie, H. C. 


Chaplin, Assistants, Los Angeles, California, for 
Appellant. 


James V. Brewer, 
for Appellees. 

FALL 
ON DARK CIRCULAR STAIRWAY 


(ALABAMA) 
© Hotel guest injured 


Los Angeles, California, 





As plaintiff was descending a circular 
stairway from the fourth to the third floor of 
defendant’s hotel, he stepped into a depres- 
sion or worn place, which caused his foot 
to slip. As a result, he fell headfirst down 
the stairway. Defendant contended that 
plaintiff was a trespasser to whom it owed 
no duty of keeping the stairway in a reason- 
ably safe condition for the reason that ele- 
vator facilities were available. The stairway 
was not barricaded or enclosed. It was 
apparently for the use of guests and consti- 
tuted an invitation to use it because it was 


. built for that purpose and left open for use. 


The court was unwilling to say as a matter 
of law that the mere presence of elevators in 
a hotel operates to withdraw from guests 
the implied invitation to use a stairway 
which, from all appearances, was for their 
use. It was for the jury to say whether 
plaintiff, as an ordinarily cautious person, 
should have known that it was not prudent 
to use the stairway in its improper state of 
lighting. Judgment for plaintiff was affirmed. 
—Hillman Hotel, Inc. v. McHaley. Ala- 
bama Supreme Court. October 14, 1948. 16 
CCH NEGLIGENCE CAsEs 263. 

London & Yancey, 1007 Massey Building, 


Charles W. Greer, 915 Frank Nelson Building, 
Birmingham, Alabama, for Appellant. 


Harsh & Glasser, 1208 Comer Building, Amzi 
Barber, 610 Frank Nelson Building, Birming- 
ham, Alabama, for Appellee. 


PASSENGER FALLS FROM BERTH 


(OREGON) 
e Pullman company’s liability 


Plaintiff, who claimed to have arranged 
for a lower berth, was told by the con- 
ductor that her ticket called for an upper 
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Informing both the conductor and porter 
that she had never before ridden on a 
sleeping car and was unacquainted with the 
use of berths, she expressed reluctance and 
fear about climbing the ladder. She was 
a woman in her sixties, poorly dressed, of 
eccentric demeanor and appearance, and 
limped badly from an old injury to her hip. 
During the night the conductor noticed one 
of her feet protruding between the curtains 
and shoved it back into the berth. The 
curtains were unfastened perpendicularly 
and were partly open at the time. The 
woman was not cautioned to button the 
curtains or to keep them closed. Sometime 
later in the night she fell from the berth 
and was injured without knowing how the 
fall came about. The court concluded that 
plaintiff was in a confused and crippled 
condition; that responsible employees of the 
Pullman Company were aware of her con- 
dition and inexperience; and that reasonable 
prudence on the part of the company re- 
quired the latter to see to it that plaintiff's 
safety was protected while she was in her 
berth. Judgment for plaintiff was affirmed. 
—The Pullman Company v. Teutschman, 
United States Court of Appeals for the 
Ninth Circuit. September 21, 1948. 16 
CCH NEGLIGENCE CasEs 214. ” 

M. B. Strayer, Hart, Spencer, McCulloch & 
Rockwood, Portland, Oregon, for Appellant. 


T. H. Ryan, Ryan & Pelay, Portland, Ore- 
gon, for Appellant. 


ROUGH, SLIPPERY PATHWAY 


(ILLINOIS) 
@ Building owner’s liability 
Pedestrian injured 


A high wind blew a piece of cement 
coping off the roof of defendant’s factory 
building onto the sidewalk and parkway 
below. Defendant’s majntenance men roped 
off the sidewalk area, leaving an area be- 
tween the barricade and the curb for the 
use of pedestrian traffic. The footing of the 
area thus provided was rough and uneven, 
and projected above the level of the sur- 
rounding parkway about one inch. Plain- 
tiff slipped on the uneven surface, which 
had become slippery and was covered with 
mud after a hard rain. Defendant con- 
tended that even though it provided an un- 
safe pathway, the latter was maintained and 
owned by the city, and defendant, therefore, 
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was not responsible. Affirming a judgment 
for plaintiff, the court held that the area 
provided for pedestrians was selected by 
defendant, excluding the public from the 
safe area of the sidewalk, and limiting 
traffic to that portion which was danger- 
ous.—Sweat v. Aircraft & Diesel Equipment 
Corporation. Illinois Appellate Court, First 
District. June 21, 1948. Released Septem- 
ber 9, 1948. 16 CCH NEGLIGENCE CAsEs 213. 


CHASSIS FALLS ON INVITEE 


(TENNESSEE) 
e Assumption of risk 





In quest of a differential for an automo- 
bile his employer was repairing, plaintiff 
entered defendants’ place of business and 
was told that there was one available on a 
“junked” car owned by them. While plain- 
tiff was assisting three of defendants’ em- 
ployees in turning the chassis over, the 
chassis fell upon him, pinching his folded 
knee against the ground and causing a 
compound fracture of his leg. The dif- 
ficulties and hazards attendant to turning 
over the automobile were, by reason of the 


methods employed and the very nature of 


the task, obvious to everyone engaged. 
Plaintiff was not required to assist, but hav- 
ing assented to, he proceeded with knowl- 
edge of whatever danger existed. It became 
incumbent upon him to exercise precautio~. 
commensurate with the risk. Judgment for 
defendants was affirmed.—Baker v. Skiles 
et al. Tennessee Court of Appeals, Eastern 
Division. Filed September 17, 1948, 16 
CCH NEGLIGENCE Cases 217. 

H. Arnold Morgan, Clayton B. Hunter, Chat- 
tanooga, Tennessee, for Plaintiff in Error. 


F. M. Ingle, Curry & Harris, Chattanooga, 
Tennessee, for Defendants in Error. 


OVERHEAD CRANE BREAKS 


(NEW JERSEY) 


e Crane operator injured 
Independent contractor’s liability 


A hangar supporting a track on which 
ran an overhead traveling crane broke, caus- 
ing plaintiff and the.cab to fall to the floor. 
Two years prior to the accident, defendant, 
who had installed the equipment, repaired 
a hangar which supported the rail. When 
the work was accepted by plaintiff's em- 
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ployer, the repair contract called for no 
further service or action by defendant, and 
thereafter weekly inspections were made 
by the owner’s employees. The negligence 
charged was that defendant carelessly made 
an improper welding, causing the hangar 
to break. The court affirmed a judgment 
of nonsuit, holding that an independent con- 
tractor is not liable for injuries occurring 
to a third person after the contractor has 
completed the work and turned it over to 
the owner and it has been accepted by him. 
The court rejected the contention that the 
“inherently dangerous” doctrine applied, 
ruling that there was no imminent danger 
in the use of the instrument when the 
repair was made, and it was used without 
incident for more than two years.—Miller 
v. Davis and Averill, Inc., et al. New Jersey 
Court of Errors and Appeals. September 
3, 1948. 16 CCH NEGLIGENCE Cases 211. 
James A. McTague, 921 Bergen Avenue, Jersey 
City, New Jersey, for Plaintiff, Appellant. 


Townsend and Doyle, 921 Bergen Avenue, 
Jersey City, New Jersey, for Defendant, Re- 
spondent. 


CAR ROLLS OFF MECHANICAL LIFT 


(NORTH CAROLINA) 


@ Service station customer injured 
Lessor’s liability 





Plaintiff was injured when his car rolled 
off a mechanical lift in @ service station 
and struck him. One of the scotches on 
the end of the lift was broken off, and the 
other had been broken and welded twice. 
The former lessee from whom defendant 
lessee took over the premises testified that 
the lift was in good condition when he 
turned it over to defendant lessee. The 
lease contained the provision that the lessor 
did not reserve any right to exercise con- 
trol over the business and operations of the 
lessee conducted on the demised premises 
and that neither the lessee nor any of his 
employees should be deemed or considered 
employees of the lessor. The lessee stipu- 
lated in the lease that he received the equip- 
ment in good order and without warranty 
as to condition and that it should be the 
duty of the lessee at his own cost to “main- 
tain the equipment in good condition and 
repair.” A judgment of nonsuit as to the 
lessor was affirmed, the court ruling that 
in order to impose liability upon a lessor for 


injuries to a third person on leased premises 
or from contact with leased mechanical ap- 
pliances, alleged to have been out of repair 
and defective, it must be made to appear 
that the lessor had either contracted to 
repair and maintain, or that he “knowingly 
demised premises in a ruinous condition or 
in a state of nuisance or that he authorized 
the wrong.”—Rogers v. Gulf Oil Corpora- 


tion et al. North Carolina Supreme Court. 
September 15, 1948. 16 CCH NEGLIGENCE 
Cases 216. 


C. C. Jackson, I. C. Crawford, W. W. Candler, 
for Plaintiff, Appellant. 


Williams & Williams, for Defendant, Appellee. 


BEVERAGE BOTTLE EXPLODES 


(CALIFORNIA) 


© Bottling company’s liability 
Res ipsa loquitur 


Plaintiff was injured when a bottle of 
beverage manufactured by defendant ex- 
ploded in his hand as he was removing the 
bottle from the case in his store. Was the 
doctrine of res ipsa loquitur applicable? 
There was substantial evidence that the 
condition of the bottle did not change after 
it left defendant’s possession, that plaintiff 
handled the bottles carefully and did not 
bump them against anything, and that de- 
fendant bottler had exclusive control over 
both the charging and inspection of the 
bottles which were delivered to the store. 
Judgment for plaintiff was affirmed.— 
Hoffing v. Coca-Cola Bottling Company. 
California District Court of Appeal, Second 
District, Division One. September 2, 1948. 
16 CCH NEGLIGENCE CAsEs 225. 


Schell & Delamer, for Appellant. 


Abe Richman, Samuel A. Rosenthal, Leonard 
G. Ratner, for Respondent. 


OVERHEATED KETTLE 


(TENNESSEE) 
e Contractor’s liability 


Plaintiff and two other men had formed 
a partnership for the purpose of conduct- 
ing a slaughterhouse and meat packing 
business. They erected the building, but 
contracted with defendant to insulate the 
refrigeration rooms, with defendant furnish- 


ing the equipment and supervision of the 


UUTUAUOENTEEAUENENAUETENUENATEA ENA EAN TEA TTA ETHAN EAN ENA ATA A T 


NEGLIGENCE (Other than Automobile) 


PAGE 935 





rf 


ae 


iret srenineitinaat asad 


VOUT Ve ' | Hn thant 


work and plaintiff's employees furnishing 
some of the labor, working under the 
supervision of defendant or his employees. 
Plaintiff sustained severe burns when he 
attempted to close the spigot on an over- 
heated asphalt melting kettle. Since defend- 
ant’s employees were in complete charge 
and plaintiff's employees had had no ex- 
perience in the operation of asphalt kettles, 
the issues of whether defendant’s employees 
were negligent in failing to give proper at- 
tention to the kettle and whether plaintiff 
acted rashly in disregard of his safety when 
he stopped the flow of asphalt in an effort 
to avoid a fire, were questions for the jury. 
Judgment for plaintiff was affirmed.—Baker 
v. Rochat, d. b. a. A. C. Rochat Company 
Tennessee Court of Appeals, Eastern Divi- 
sion. September 17, 1948. 16 CCH Nect1- 
GENCE CAsEs 215. 

Donaldson, Montgomery & Kennerly, Knox- 
ville, Tennessee, for Plaintiff in Error. 


Ambrose & Wilson, Knoxville, Tennessee, for 
Defendant in Error. 


PLANES COLLIDE ABOVE AIRPORT 


(WEST VIRGINIA) 


@ Federal Tort Claims Act 
Student pilot killed 


The decedent, a civilian student pilot, was 
coming in to land. He made his right angle 
turns, leveled off between each turn, and at 
a speed of seventy-five miles per hour made 
his flight pattern in conformity to accepted 
standards of care and diligence. A Navy 
plane attempted a landing and flying at a 
speed of 170 miles per hour made one con- 
tinuous circle of the west end of the airport 
instead of the ninety degree turn required 
by CAA regulations. The right wing of 
the Navy plane struck the left strut of the 
trainer plane, causing both planes to fall, 
killing plaintiff's husband and the three 
occupants of the Navy plane. There was 
no evidence to justify a finding of con- 
tributory negligence on the part of the 
decedent, who had the right-of-way and 
who was observing the CAA rules and regu- 
lations. The pilot of the Navy plane was 
negligent in the manner used in circling 
the airport and approaching the trainer, 
particularly in violating the rules and regu- 
lations of the CAA. Judgment was entered 
for plaintiff—Corkran, Admx. v. United 
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States of America. United States District 
Court, Southern District of West Virginia. 
August 14, 1948. 16 CCH NEGLIGENCE CASES 
223. 

William W. Roberts, Huntington, West Vir- 
ginia, for Plaintiff. 

Leslie E. Given, United States Attorney, 
Charleston, West Virginia, Milton J. Ferguson, 
Philip A. Baer, Assistant United States Attor- 
neys, Huntington, West Virginia, for Defendant. 


SLIPPING ON ELEVATOR SILL 


(NEW JERSEY) 
® Building owner’s liability 
Tenant’s employee injured 


Plaintiff was employed by a tenant in a 
factory building owned by defendant. On en- 
tering the elevator one morning, she slipped 
on the metal sill of the elevator cab and 
fell, sustaining serious injuries. She testified 
that the floor of the elevator was waxed and 
slippery. In order that negligence may be 
inferred from the fact of oiling or waxing 
a floor, it must appear that either in the 
nature or quantity of the substance used, or 
in the manner or time of its application, 
there was a departure from the normal or 
generally accepted standards so as to create 
a hazard of a tortious character for the users 
of the premises. The proofs did not show 
a deviation from the normal standard of 
waxing a floor so as-to create a hazard. 
Furthermore, plaintiff’s inconsistency was 
illustrated in her testimony that she fell upou 
the sill, whereas her theory of recovery was 
based upon the condition of the floor of 
the cab. There was no proof of defective 
construction of the elevator, sill or floor, 
or of improper maintenance of the sill. 
Judgment of nonsuit was affirmed.—Bosze 
v. Metropolitan Life Insurance Company. 
New Jersey Supreme Court. Filed October 
4, 1948. 16 CCH NEGLIGENCE CAsEs 278. 

David Cohn, 115 Market Street, Paterson, 
New Jersey, for Appellant. 


A. Leo Bohl, 5 Colt Street, Paterson, New 
Jersey, for Respondent. 


BOX CAR OVERTURNS 


(TENNESSEE) 
© Consignee’s employee injured 


Plaintiff was injured when a railroad box 
car, heavily loaded with corrugated sheet 
metal, overturned while plaintiff and a 
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fellow employee of the consignee were in 
the box car unloading it. Plaintiff alleged 
that defendant railroads were guilty of 
common-law negligence in furnishing an 
unsafe, defective and unfit box car for trans- 
porting and unloading his employer’s mer- 
chandise. The plant superintendent testified 
that he examined the box car after plain- 
tiff’s injury and that one of the center steel 
pins was bent, but observed nothing else 
wrong with the car. In his opinion, the 
pin was bent when the car turned over. 
There was no direct proof of a defect in the 
box car. Plaintiff failed to prove by sub- 
stantial evidence that the railroads were 
guilty of any negligence or breach of duty 
toward him, since it would be necessary 
to infer that there was a defective connect- 
ing pin or roller, and to infer further that 
this defect could have been discovered by 
defendants by the use of ordinary care in 
inspecting the car. Judgment for defend- 
ants was affirmed.—Coker v. Illinois Cen- 
tral Railroad Company et al. Tennessee 
Court of Appeals, Jackson. Filed Septem- 
ber 17, 1948. 16 CCH NEGLIGENCE CASES 
222. 

Harold R. Ratcliff, Patrick Johnson, Memphis, 
Tennessee, for Plaintiff in Error. 


Evans, Exby & Moriarty, for Defendant in 
Error, Illinois Central Railroad Company. 


Fitzhugh, Murrah & Fitzhugh, for Defendant 
in Error, Nashville, Chattanooga & St. Louis 
Railroad. 


Miles & Miles, for Defendant in Error, The 
Chesapeake & Ohio Railway Company. 


ROD HANGING 
OVER FREIGHT CAR EDGE 


(PENNSYLVANIA) 
@ Pedestrian injured 

As plaintiff was waiting for a freight train 
to pass so that he could cross defendant's 
tracks, he was struck by a projecting rod 
that was hanging over the edge of one of the 
low freight cars. Plaintiff asserted that he 
had been facing in the same direction as 
the train until just before he was struck; 
that upon turning he saw the rod or pipe 
a foot from him and was dumfounded; and 
that the load of the car was of like material 
to the rod. No evidence of lack of care in 
loading the car was offered. The court con- 
cluded that plaintiff was a trespasser upon 
the tracks and, therefore, had no right to 
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recover, but even if he were considered a 
licensee, his testimony disclosed contributory 
negligence. When a safe underpass was 
located two blocks away, plaintiff chose a 
dangerous crossing not permitted for use 
by the railroad. He admitted that his posi- 
tion upon the tracks, rather than back of the 
guarding ditch, was treacherous. Judgment 
was entered for defendant.—Spevak v. Penn- 
sylvania Railroad Company. United States 
District Court, Western District of Penn- 
sylvania. October 18, 1948. 16 CCH NE«ctt- 
GENCE Cases 279. 

Evans, Ivory & Evans, John E. Evans, Jr., 302 


Frick Building, Pittsburgh, Pennsylvania, for 
Plaintiff. 


Dalzell, McFall, Pringle & Bredin, John R. 
Bredin, 450 Fourth Avenue, Pittsburgh, Penn- 
sylvania, for Defendant. 


STEPPING 
INTO OPEN FURNACE REGISTER 


(VERMONT) 


@ Landlord’s liability 
Tenant injured 





Plaintiff rented a furnished apartment from 
defendants with the understanding that de- 
fendants would replace a large, worn rug 
in the living. room. The apartment was 
heated by a pipeless furnace wtih a register 
in the center of the living room; the rug 
had a hole cut in its center to fit around 
the register. Three weeks later, one of the 
defendants brought another rug, and while 
plaintiff was sitting on a couch in the living 
room, proceeded to take up the register and 
the old rug and lay the new one. At that 
point plaintiff left the room to attend to 
some duties in the kitchen, knowing that 
defendant had to cut a hole in the new rug 
fit it around the hole in the floor before 
putting the register back. She returned in 
twenty to thirty minutes with the intention 
of speaking to him about the laying and 
fitting of the rug. He was then kneeling 
and working on the rug and made no out- 
cry as she came toward him, stepped upon 
the rug and then into the hole about two 
feet to the top of the furnace. Defendant 
owed her no duty to warn or prevent plain 
tiff from stepping in the hole, since she knew 
that the register had been removed, and the 
danger was obvious to her. Defendants’ 
motion for a directed verdict should have 
been granted. Judgment for plaintiff was 
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reversed.—Terrill v. Spaulding et al. Ver- 
mont Supreme Court. October 5, 1948. 16 
CCH NEGLIGENCE Cases 282. 

Clarke A. Gravel, Burlington, Vermont, for 
Plaintiff. 


Arthur & Arthur, Burlington, Vermont, for 
Defendants. 


DOOR TROUBLE 
IN COOPERATIVE APARTMENT 


(DISTRICT OF COLUMBIA) 
© Lessor’s tenant injured 
Building owner’s liability 
Duty to repair 





When plaintiff husband, who had moved 
into a cooperative apartment building unit 
on Saturday, came home from work the 
following Monday, he was unable to open 
the front door of his apartment. Binding 
or sticking at the bottom had caused 
the difficulty, and plaintiff husband told the 
janitor, whom he had summoned, that the 
condition should be corrected. As plaintiff 
left the apartment the next morning, she 
twice tried unsuccessfully to close the door 
from the outside. When she pulled a third 
time, the knob came off, and she fell in the 
hall, sustaining a broken hip. Suit was 
brought against the corporation which held 
legal title to the building, issued certificates 
of ownership and rights of occupancy to 
purchasers of apartments, and generally 
managed and operated the property. Neg- 
ligence was charged in failing to repair after 
notice of a defective condition, and in un- 
dertaking to repair, but doing it so negli- 
gently as to cause the injury. The trial 
court declined to submit the first issue, 
holding that it was not defendant’s duty to 
make the repair. On the second issue, the 
jury found for defendant. On appeal, the 
court declined to reverse its ruling on 
the first issue. Defendant was not the land- 
lord of plaintiff husband and had no contractual 
relationship with him. In the contract be- 
tween defendant and the party from whom 
plaintiff leased the apartment, the lessor 
agreed to properly maintain, care for and 
improve her own apartment. Defendant 
agreed only to maintain and operate the 
building for the use and benefit of all the 
cooperative owners. Judgment for defend- 
ant was affirmed.—Martin et ux. v. Rutland 
Court Owners, Inc. United States Court 


of Appeals for the District of Columbia 
Circuit. October 18, 1948. 16 CCH’ Nect1- 
GENCE Cases 273. 

Arthur G. Lambert, George L. Hart, Jr., for 
Appellants. 


Howard Boyd, Edward B, Williams, for Ap- 
pellee. 


DELAPIDATED 
SIDEWALK TRAPDOOR 


(DISTRICT OF COLUMBIA) 
© Pedestrian injured 


Plaintiff minor was injured when she fell 
through trap doors located in the sidewalk 
in front of premises owned by defendants. 
The doors, which were wood with a metal 
covering and lead to the basement of de- 
fendants’ premises, were in a delapidated 
condition. Hinges remained on only one 
side, attached by bent nails instead of screws. 
It is the rule that it is the duty, not only of 
the District of Columbia, but of the owner 
for whose convenience and use trap doors 
are placed in the sidewalk, to keep them in 
a safe condition. Defendant tenant was 
likewise obligated to keep the doors in re- 
pair. The jury was entitled to believe that 
the doors were under the control both of 
the landlord and the tenant. Judgment for 
plaintiff was affirmed.—Gittleson et al. v. 
Robinson et al. Municipal Court of Appeals, 
District of Columbia. October 12, 1942 
16 CCH Nec.icence Cases 290. 

Joseph H, Schneider, Ben Lindas, for Appel- 
lants. 

Franklyn Yasmer, for Appellees. 


WATER METER HOLE 
OBSCURED BY GRASS 


(LOUISIANA) 
© Pedestrian injured 


Plaintiff and a friend had attended a 
movie. On their return they walked on the 
paved portion of the street, since the side- 
walk was a dirt-graveled one with a wind- 
ing irregular path to follow. The night 
was dark, and as plaintiff stepped from the 
curb, her foot went into a hole, excavated 
by the water company for the installation 
of a meter and permitted to exist for many 
months by the city. Grass had grown in 
and around the hole, obscuring it. The 
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court was of the opinion that the hole had 
existed for a sufficient length of time to 
charge the city with constructive notice. 
Once a month an employee of the water 
company read the meter. It was its duty 
to keep the ground around the meter box 
in a safe condition for the passage of pedes- 
trians using the sidewalk. The court re- 
jected defendants’ contention that plaintiff 
had a safer route by sidewalk. Judgment 
of dismissal was reversed and judgment en- 
tered for plaintiff against the city, the water 
company and the latter’s insurer—Howard 
v. Great American Indemnity Company et 
al. Louisiana Court of Appeal, First Cir- 
cuit. October 5, 1948. 16 CCH Nectr- 
GENCE Cases 266. 

Leslie A. Fitch, Durrett & Hardin, Baton 
Rouge, Louisiana, for Appellant. 


Taylor, Porter, Brooks & Fuller, Roland C. 
Kizer, City Attorney, Baton Rouge, Louisiana, 
for Appellees. 


ZIGZAGGING COW 
STRUCK BY MOTORIST 


(ILLINOIS) 
®@ Boys driving cow 
Parent’s liability 





Plaintiff brought suit against the parents of 
three minor boys, alleging that the boys 
molested and frightened plaintiff’s milch 
cow in such a manner as to cause her to 
jump suddenly from the ‘shoulder of the 
road onto the concrete roadway and into 
the path of an oncoming automobile, which 
struck the cow in the hind quarters and 
dislocated her hip, rendering the cow use- 
less to plaintiff. Defendants contended that 
the boys found the cow within the corporate 
limits of the town and were driving the cow 
by the most direct, route to the pound, and 
that the proximate cause of the accident 
was the reckless manner in which the driver 
of the automobile was controlling her car. 
Affirming a judgment of dismissal, the court 
stated that the boys were having considerable 
difficulty in driving the cow, that the driver 
should have seen the cow zigzagging back 
and forth, anticipated the cow to do exactly 
what she did, and should have been able to 
bring her car to a complete stop. Defend- 
ants’ boys were not guilty of any negligence 
which was the proximate cause of the acci- 
dent.—Sturm v. Hutchinson et al. Louisiana 
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Court of Appeal, First Circuit. October 5, 
1948. 16 CCH Necticence Cases 270. 

Saal & Blackwell, Covington, Louisiana, for 
Appellant. 


Ellis, Ellis & Lancaster, Covington, Louisiana, 
for Appellees. 


STUDENT INJURED 
IN TRAPEZE FALL 


(ILLINOIS) 
@ Charitable institution’s liability 


Plaintiff, a student at Bradley Polytechnic 
Institute, sustained injuries when a trapeze, 
which was to have been used in a college 
circus, fell with her to the gymnasium floor. 
Plaintiff alleged that defendant’s instructors 
were negligent in selecting the manufacturer 
of the equipment. The trial court granted 
defendant’s motion to dismiss on the ground 
that it was a charitable corporation and 
could not be sued for negligence of its 
employees. On appeal, plaintiff contended 
that the trial court erred in dismissing her 
complaint because it was alleged that the 
college was fully insured against loss or 
damage by virtue of any judgment obtained 
against it and, in addition, had other assets, 
which were not trust funds, to pay any. 
judgment obtained by plaintiff. Affirming 
the judgment of dismissal, the court ruled 
that a charity, not otherwise subject to lia- 
bility, may not become liable by reason of 
the procurement of indemnity insurance by 
those administering it—Moore v. Moyle et 
al. Illinois Appellate Court, Second Dis- 
trict. October 14, 1948. 16 CCH NeEcLI- 
GENCE CASES 272. 

David F. Matchett, Jr., Hugh M. Matchett, 


William L,. Eagleton, 33 N. LaSalle Street, Chi- 
cago, Illinois, for Appellant. 


Clarence W. Heyl, Peoria, Illinois, for Ap- 
pellees. 


SPECTATOR 
STRUCK BY HOCKEY STICK 


(DISTRICT OF COLUMBIA) 
® Scope of employment 


Plaintiff, a spectator at a hockey game, 
was struck by a hockey stick and injured 
by the blow, which was intended for a mem- 
ber of the opposing team. Suit was brought 
against the corporation that owned the 
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hockey rink and employed one of the teams. 
The court instructed the jury that the player 
who struck plaintiff was an agent of defend- 
ant and within the scope of his employment, 
and, therefore, his acts were, in contempla- 
tion of law, the acts of defendant. On 
appeal from a judgment for plaintiff the 
court declared the rule to be that an agent’s 
tort is not within the scope of the employ- 
ment if it is done for the agent’s purposes 
only. Unless an assault or other tort is 
actuated in part at least by a purpose to 
serve a principal, the principal is not liable. 
It was possible that in trying to inflict serious 
bodily harm on an opponent, the culprit was 
actuated in part by a purpose to win the 
game or to make it interesting and so to 
serve defendant. But the culprit may have 
been, at the moment he struck the blow, 
completely indifferent to the work he was 
employed to do and actuated only by anger 
or hostility toward the man he tried to 
injure. The question whether or not the 
blow was within the scope of the agent’s 
employment should have been submitted to 
the jury. Judgment for plaintiff was re- 
versed.—M. J. Uline Company, Inc. v. Cash- 
dan et vir. United States Court of Appeals 
for the District of Columbia Circuit. Octo- 
ber 18, 1948. 16 CCH Necticence Cases 271. 

John H. Burnett, Albert F. Adams, Chapin 
P. Bauman, for Appellant. 


Alexander M. Heron, William R. Simpson, 
Jr., John F. Donelan, for Appellees. 


RODEO SPECTATOR INJURED 


(ILLINOIS) 
e Bronco dislodging fence 


Plaintiff and his family attended a rodeo 
which was operated on defendant’s farm. 
There were no seats provided for the audi- 
ence, many of whom stood near a fence 
around the corral, which consisted of small 
poles spiked to upright posts. Defendant 
claimed that there was a loud-speaker over 
which the people were told to get away 
from the gate and fence, but plaintiff and 
his witnesses said they heard no such an- 
nouncement. Plaintiff was standing near 
the gate when a bronco, which had never 
been ridden before, was turned loose with 
no bridle or anything to guide it. After 
the rider jumped or was thrown from the 
bronco, the animal ran through the gate, 
breaking or dislodging a portion of it which 


UOUUEEAEN DOUALA TONE 


PAGE 940 


VULVA 


hit plaintiff and seriously injured him. Af- 
firming a judgment for plaintiff, the court 
ruled that if the public knew of the dange1 
of the broncos and steers, certainly defend 
ant had the same knowledge, and it was his 
duty to exercise that degree of care and 
caution for the safety of plaintiff and other 
spectators in furnishing them with a rea- 
sonably safe place to view the rodeo.— Tom- 
lin v. Miller. Illinois Appellate Court, Second 
District. October 14, 1948. 16 CCH Nec- 
LIGENCE CAseEs 273. 

Clarence W. Heyl, Henry Kneller, Peoria 
Illinois, for Appellant. 


Knoblock, McConnell & Kennedy, Otto Fred- 
erick, Peoria, Illinois, for Appellee. 


STUDENT ASPHYXIATED 
IN DORMITORY 


(GEORGIA) 
e@ Gas company’s liability 


A thirteen-year-old student at military 
college was asphyxiated from carbon mon- 
oxide fumes which escaped from the base- 
ment and boiler room of the dormitory into 
the room where he was sleeping. The next 
morning two of defendant’s employees were 
sent to the college and found that the chimney 
flue into which the vent pipes entered was 
completely blocked by a pile of debris, con- 
sisting of stone, cement, mortar, soot and 
a number of dead birds. The first of two 
gas water heating appliances was installed 
by defendant in the dormitory in 1935; nine 
years later, in 1944, the second was installed. 
After the installation of the second heater, the 
standard match test was made to determine 
whether the venting system was working 
properly. The death of plaintiff's son oc- 
surred twenty-one months later. The use 
of both appliances was wholly without inci- 
dent from the date of their first use in 1935, 
until the death of plaintiff’s son in 1946. 
Defendant was under no legal obligation 
to make continuous inspections of the chim- 
ney. Judgment for defendant was affirmed 
—Bryson v. Atlanta Gas Light Company. 
United States Court of Appeals for the Fifth 
Circuit. October 21, 1948. 16 CCH NEctI- 
GENCE Cases 280. 

Stonewall H. Dyer, Wright Lipford, Victor 


K. Meador, 1005 William Oliver Building, At- 
lanta, Georgia, for Appellant. 


H. D. Russell, 914 Persons Bullding, Macon, 
Georgia, Oscar Marion Ennis, Milledgeville. 
Georgia, for Appellee. 
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JUG OF SULPHURIC ACID BROKEN 


(ILLINOIS) 
@ Vendor’s liability 





Plaintiff wife was burned and the floor 
of her home damaged when the jug of sul- 


AVAENUELUENYENDANEADADEN EAD EOD EASA EAAUT AENEAN AAT 







UOUDUATA EET 





and strong enough to support the pressure 
of that substance and was strong enough 


to withstand transportation to plaintiffs’ 
home. The evidence failed to sustain the 
allegation that the jug was a defective and 
dangerous receptacle for sulphuric acid. 
Judgment for plaintiffs was reversed and 


phuric acid, which had just been delivered 
by defendant’s employee, broke as she was 
carrying it. 
sulphuric acid cannot explode; that the ac- 
cepted method of delivery is in glass con- 
tainers; and that the company had used this 
procedure for forty-nine years without event. 
When filled with the acid the jug was sound 


NEGLIGENCE 


the cause remanded.—Mabee et al. v. 
and Case Company, Inc. 
Court, Second Circuit. October 25, 
16 CCH NEGLIGENCE CAseEs 284. 


The evidence disclosed that 


for Appellant. 


Nicol, Peoria, Illinois, for Appellees. 
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Insurance for Atomic Energy Workers 


In an address before the annual meeting of the Bureau of Accident and 
Health Underwriters, Mr, Ralph Boyer, Special Assistant to the Comptroller, 
United States Atomic Energy Commission outlined the work of the Commission 
and its effect on accident and health insurance underwriting. As the atomic 
energy program developed individual workers experienced considerable difficulty 
in obtaining insurance. By agreement between the AEC and the Home Office 
Life Insurance Underwriters Association, a representative of the Association was 
permitted access to classified information and to make a survey of the risks 
encountered in the various types of work. The degree of risk involved is thus 
determined by code number. Through the use of information already available 
and through the development of additional ways and means of disseminating the 
necessary data, the Commission believes it will be possible to increase the applica- 
tion of normal underwriting in the field of atomic energy and to reduce the 
necessity for special insuring agreements. 


New Ship Fire Signal for Boston 


Boston is the first city to adopt a whistle signal for ships afire in port in the 
event that no other means of fire alarm are available. The signal, five prolonged 
blasts, was promoted by the National Fire Prevention Association and the Ameri- 
can Association of Port Authorities, and to date has been accepted by the United 
States Coast Guard and the United States Navy. It, presently, is up for con- 
sideration, for international adoption by the International Code of Signals. It 
took the Texas City disaster to bring light to the fact that there was no signal 
authorized in the International Code to indicate that a ship at berth or anchored 
in the harbor was afire 


(Other than Automobile) PAGE 


Sutliff 
Illinois Appellate 
1948. 


Miller, Westervelt, Johnson & Thomason, John 
D. Thomason, David A. Nicol, Peoria, Illinois, 


Knoblock, McConnell & Kennedy, William C, 


EVN UUNE AEE 


941 





F 


| 
A 
Ps 


Index for This Issue 


November 


1948 


AUUUNUEANNAL UNA EAAAATONU TAA UUA DNATA ENACT EN EET AANA EAA 


Page 
**Attorney General Says, The’’ 
Carlife guaranty agreement 
Insurance, status as (Md.) . 904 
County's liability 
Collapse of bridge (Tex.).. . 906 
Financial responsibility 
Filing of certificate by insurer 
When required (Ore.) . 906 
Fire and marine insurance 
State prison 
Industrial inventories (Cal.) 904 
Group life insurance 
Four corporations, employees of 
Common ownership (Fla.) . 905 
Hospital insurance 
Family membership plan 
Nonprofit corporation (Colo.).. . 906 
Hospital service corporation 
‘‘Hospital care’’ construed (N. Y.) 905 
Insurance agents 
Adjusters, acting as 
(Fla.) 906 
im. ¢.) Rad ; .. 907 
Liability or property damage insurance 
County school buses (Ky.) 905 
Life insurance 
Exchange of policy 
Beneficiary’s consent, need for (Colo.) 904 
Unlicensed insurers 
Advertising privileges (La.) . 906 
Automobile Policies 
Cooperation clause 
Permissive user's failure (N. C.) 918 
Omnibus clause 
Employee's custody of truck (La.) 912 
Automobiles 
Alighting bus passenger injured 
Door closed on foot (Mo.) 910 
Backing vehicles 
Unattended truck rolling down hill 
Oncomer swerving (Mich.) 917 
Bailee’s liability 
Theft of bailed vehicle 
Driven into parked car (D. C.) 913 
County’s liability } 
Appropriation, validity of 
Moral obligation (Ala.) . 918 
Bridge washed out (Ala.) 918 
Cow injured 
Speed 
Failure to apply brakes (IIl.) 914 
Damages 
Permanent foot injury, scarred face 
23-year-old business girl (Ala.) 916 
Family purpose doctrine 
Adult son's personal use (Ky.).. 916 
Federal Tort Claims Act 
Subrogation claim (Mass.) 911 


Page 
Automobiles—continued 
Garage’s liability 
Bailment, termination of (Ohio)........ 915 
Guest or occupant 
Housekeeper on trip (Mich.)........... 908 


Head-on collision 
Wrong side, mountain road (Wash.)... 917 
Host’s liability 
Leaving road, overturning 
Door opening (Ill.) .. evens eee 
Speed on bumpy road 
Door opening (N. J.).... 
Wrong side of road 
Deliberate action (Mich.) ............ 909 
Manufacturer’s liability 
Implied warranty 


New car damaged by fire (Tenn.).... 916 
Minor injured 
Crushed between trailers (Mo.)......... 912 
Municipality's liability 
Unlighted street terminus (Tenn.)...... 911 
Nonresidents 


Service of process 
California judgment, validity of 
nw sieiw'a wise ere 
Owner's liability 
Thief’s negligence 
Unregistered car (Mass.)............. 917 
Passing vehicles 
Horse bucking onto highway (N. M.)... 910 
Pedestrians injured 
Intersection, crossing 
Unlighted vehicle (Mich.) ... 
Standing by car 
Passing ice truck, struck by (La.).. 914 
Railroad crossing collision 
Stalled truck and trailer 
Trailer overhanging crossing (Mich.). 915 
Stop, look, and listen (La.)............ 913 
Res judicata 
Prior action by defendant against bailee 
Bailor’s subsequent action (N. J.).... 913 
Wrong side of road 
Driver's negligence 
Owner's, insurer's right to recover 


ep er ae ey ree ee 914 
Billings, Robert B. 
“‘Loss of Use’’ .. baka? 2s hawk ee 


Fais, Gervais W. 
‘Insurer's Responsibilities Under Reserved 
TS Cite ers dn ox vke Sie ox 


Fire and Casualty Cases 
Fire insurance 
Monthly valuation reports 


WUUETULAUN ONL NNNUENAEAA NANA EEL ETAT AAA AAA 


PAGE 942 


Failure to file (N. M.).......... 920 
Windstorm insurance 

‘‘Tumultuous”’ construed (Okla.)..... 920 

ILJ—NOVEMBER, 1948 





aac 


ee ee 


“ 










18 


unin 
age 


915 
908 
917 


911 
912 


916 
912 


911 


917 


910 


909 
914 


915 
, 913 


913 


914 


ed 


. 920 


920 


Wennnananuuiitt 


948 


Goldstein, Samuel J. 
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Business invitee injured 
Car chassis falling on leg (Tenn.) 
Contractor's liability 
Adequate furnace 
Failure to install (Ga.) 
Asphalt kettle, owner injured by 
Contributory negligence (Tenn.) 
Cow struck by car 
Children frightening 
Proximate cause (La.) 
Charitable institution's liability 
Student injured 
Falling trapeze (IIl.) 
Electric company’s liability 
Uninsulated wires 
Workman injured (Cal.) 
Estate’s liability 
Wire falling from fence 
Child cyclist injured (Ga.) 
Federal Tort Claims Act 
Student pilot killed (W. Va.) 
Gas company’s liability 
Student asphyxiated (Ga.) 
Hotel's liability 
Ice deliveryman injured (Ga.) 
Stairway depression (Ala.) 
Independent contractors 
Third party liability (N. J.) 
Landlord's liability 
Explosion of hot water heater (Tex.) 
Tenant injured 
Open furnace register (Vt.) 
Ownership of premises (N. J.) 
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Negligence Cases (Other than Automobile) 
—continued 
Lessor’s liability 
Service station customer injured 
Car rolling off lift (N. C.) 


Manufacturer's liability 
Beverage bottle exploding (Cal.) 
Municipality’s liability 
Playground injury (Pa.) a 
Sewer construction, blasting (Mo.) 
Oil company’s liability 
Drainage ditch, oil overflowing (Okla.) 
Owner's liability 
Coal mine inspector injured, cave-in 
Assumption of risk (Wash.) 
Cooperative apartment tenant injured 
Duty to repair (D. C.) , 
Elevator passenger assaulted (W. Va.) 
Hockey spectator injured (D. C.) 
Rodeo spectator injured 
Horse dislodging fence (Ill.) 
Tenant’s employee injured 
Elevator sill, slipping on (N. J.) 
Pedestrian injured 
Hole next to water meter box (La.) 
Icy sidewalk (N. J.) 
Sidewalk ‘‘detour’’ area (Ill.) 
Physician’s malpractice 
Fractured arm (Tex.) 
Railroad's liability 
Boxcar overturning (Tenn.) 
Child injured 
Attempt to board moving train (IIl.) 
Passenger injured 
Berth, fall from (Ore.) 
Pedestrian injured 
Rod projecting from car (Pa.) 
Trapdoors in sidewalk (D. C.) 
Walking along tracks (La.) 
Res ipsa loquitur 
Coal trucker injured (Colo.) 
Ship owner's liability 
Stevedore injured (Md.) 
Storage company’s liability 
Furniture destroyed in warehouse (Cal.) 


Storekeeper’s liability 
Customer injured 
Ice cream on vestibule step (Mo.) 
Rainwater on floor (Ohio) 


Theatre patron injured 
Stepping from seat to aisle (La.) 


Vendor's liability 
Sulphuric acid bottle breaking (Ill.) 


Windstorm Insurance 
Roof blown off gymnasium 
High, strong wind 
‘“*Tumultuous’’ construed (Okla.) 


Woodhead, Frank W. 
“Insurance Against the Consequences of 
Wilful Acts’’ 
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STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, ETC, 
REQUIRED BY THE ACT OF CONGRESS OF AUGUST 24, 1912, AS 
AMENDED BY THE ACTS OF MARCH 3, 1933, AND JULY 2, 1946. 


Of Insurance Law Journa published monthly at Chicago, Lllinois for October 1, 
1948. 


State oF ILLINOIS 


. ss. 
Country or Cook 


eyo 


Before me, a Notary Public in and for the State and county aforesaid, personally 
appeared George J. Zahringer, who, having been duly sworn according to law, deposes 
and says that he is the Business Manager of the INsuraAnce Law JourNac and that 
the following {s, to the best of his knowledge and belief, a true statement of the owner- 
ship, management (and if a daily, weekly, semiweekly or triweekly newspaper, the 
circulation), etc., of the aforesaid publication for the date shown in the above caption, 
required by the Act of August 24, 1912, as amended by the acts of March 3, 1933, 
and July 2, 1946 (section 537, Postal Laws and Regulations), printed on the reverse 
of this form, to wit: 


1. That the names and addresses of the publisher, editor, managing editor, and 
business managers are: 


Publisher, Commerce Clearing House, Inc., Chicago 1, Illinois. 
Editor, John E, Shea, Chicago 1, Illinois, 

Managiug Editor, Paul Schweikert, Chicago 1, Illinois. 
Business Manager, George J. Zahringer, Chicago 1, Illinois. 


2. That the owner is: (If owned by a corporation, its name and address must be 
stated and alse immediately thereunder the names and addresses of stockholders owning 
or holding one percent or more of total amount of stock. If not owned by a corpora- 
tion, the names and addresses of the individual owners must be given. If owned by a 
firm, company, or other unincorporated concern, its name and address, as well as those 
of each individual member, must be given.) 


Commerce Clearing House, Inc., 214 N. Michigan Avenue, Chicago 1, Illinois. 
The Corporation Trust Co. (N.J.), 15 Exchange Place, Jersey City, N. J. 
The Corporation Trust Co. (N. Y.), 120 Broadway, New York, N, Y. 

Justus L. Schlichting, Chicago, Illinois. 

Mrs. Daryl Parshall, Millbrook, N, Y. 

Oakleigh Thorne, Millbrook, N. Y. 


3. That the known bondholders, mortgagees, and other security holders owning or 
holding 1 percent or more of total amount of bonds, mortgages, or other securities 
are: (If there are none, so state.) None. 


4. That the two paragraphs next above, giving the names of the owners, stock- 
holders, and security holders, if any, contain not only the list of stockholders and 
security holders as they appear upon the books of the company but also, in cases where 
the stockholder or security holder appears upon the books of the company as trustee 
or in any other fiduciary relation, the name of the person or corporation for whom such 
trustee is acting, is given; also that the said two paragraphs contain statements 
embracing affiant’s full knowledge and belief as to the circumstances and conditions 
under which stockholders and security holders who do not appear upon the books of the 
company as trustees, hold stock and securities in a capacity other than that of a bona 
fide owner; and this affiant has no reason to believe that any other person, association, 
or corporation has any interest direct or indirect in the said stock, bonds, or other 
securities than as so stated by him, 


5. That the average number of copies of each issue of this publication sold or 
distributed, through the mails or otherwise, to paid subscribers during the twelve 
months preceding the date shown above is (This information is required from 
daily, weekly, semiweekly and triweekly newspapers only.) 

[Signed] Geo. J. Zahringer, Business Manager. 


Sworn to and subscribed before me this 30th day of September, 1948. 
| Sear] [Signed] Lester Johnson. 


(My commission expires November 6, 1949.) 
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SELECTIVE = DEPENDABLE * PROMPT # CONVENIENT 


¢ Fire and Casualty * Automobile 
¢ Life, Health and Accident 


° Negligence (Other than Automobile) 
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» There are individual units of the CCH INSURANCE 
LAW REPORTS for the insurance spheres of widest 
interest. 


Each selective unit covers the new decisions from 
all higher jurisdictions in its own particular province. 


For selective reporting of new insurance cases, 
to get the latest decision first, depend upon this dif- 


ferent, faster, insurance law reporter. 


Write for Details of Reporting in Your Field 
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